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Ethics and Discipline Must Be Supplemented 
by Effective and Accurate Public Relations 


by Gerald F. Richman 


We have the highest ethical standards of 
any profession. Our disciplinary system, 
involving the expenditure of more than $2 
million of our members’ dues at no cost to 
the taxpayer, probably has no equal in the 
world. The: justice system does not move 
fast enough in Florida, but moves faster 
than most places in the United States. And 
the Florida Suprerce Court under the 
leadership of Chief Justice Boyd, has just 
created a Judicial Council, chaired by 
Justice Overton, to make our system more 
efficient and professionally managed. 

A recent suryey shows. that Florida 
lawyers contributed more than $58 million 
worth of pro bono time this past year. We 
have a Clients’ Security Fund to protect 
clients from misuse of their funds entrusted 
to a lawyer. Pursuant to the recent report 
of the Bar’s Program Evaluation Com- 
mittee, the Board of Governors has voted 
to-increase the circumstances under which 
clients are protected under the fund. For 
our professional actions we have mal- 
practice responsibility, and. approximately 
80 percent or more of Florida practicing 
lawyers carry malpractice insurance with 
its consequent public benefit. 

Yet our image as a profession is generally 
low and is continually distorted and 
disparaged in many media reports. In the 
recent India-Union Carbide disaster, the 
media joyfully portrayed lawyers as vul- 
tures and made Union Carbide the victim. 
Ignored was the fact that at least some of 
the attorneys had been invited to India to 
represent clients. 

That we are a litigious society is not 
surprising; we are also a nation with a 
greater passion for justice than-any cther 
nation in the world. As an example, at the 
March pro bono awards ceremonies. at the 
Florida Supreme Court, the Tobias Simon 
Award was presented to an outstanding. 
Florida lawyer, William Sheppard, who 
had donated more than 10,000 pro bono 
hours primarily in the representation of 
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inmates on Florida’s death row. Sheppard 
complained of the fact that of the 150 or so 
death row inmates, some 35 were without 
the benefit of counsel to represent them in 


collateral proceedings. Noting the numbers _ 


that had been recently executed in Florida, 
he questioned “Where else on Earth were 
similar actions taking place?” 

Far more executions take place on a 
daily basis in Iran, Central America, and 
behind the Iron Curtain without due 
process and without representation indirect 
proceedings. 

The Florida Bar is seeking to. solve the 
death row representation problem on a 
short term basis by setting up the special 
collateral représentation inmate project. 
The project has already provided rep- 
resentation for eight of the unrepresented 
inmates and is providing additional 
representation. At the same time The 
Florida Bar'and the Attorney General are 
seeking a more permanent solution through 
legislative funding. But that is not enough. 

The reason that none of this is enough is 
because Americans strive toward the ideal. 
The same passion and dedication as well.as 
expectation exist nowhere else in the world. 


Ironically, even with these efforts we 
stood at the pro bono award ceremonies at 
the crossroads of another public relations 
dilemma: CBS: News crews were present to 
film the pro bono award ceremony and 
fortuitously learned that the Governor had. 
just signed two more death warrants for 
two of the unrepresented inmates. The 
natural media response was to highlight the 
irony of pro bono awards while there were 
an inadequate number of lawyers to provide 
pro bono service for inmates: who were 
about to be executed without benefit of 
counsel. The story had an emotional appeal. 

It was not broadcast as scheduled. There 
are two possible explanations. | explained 
on camera the importance of not simply 
providing an attorney, but providing an 
attorney able to deal with the intricacies of 
death penalty representation on such short 
notice. The Florida Bar project using civil 
attorneys who would be assisted by ex- 
perienced criminal attorneys was in the 
process of being implemented, but simply 
could not move that quickly at that stage of 
its implementation. Nor was it set up for 
last minute representation. Second, before 
the program was scheduled for broadcast, 
one of the two inmates obtained a volunteer 
lawyer; thus the program lost 50 percent of 
its emotional impact. 

Recognizing the media’s obligation to 
act as the watchdog of society, as well as the 
fact that this critical role is combined with 
the economic motive to stay in business, 
one must expect that the sensational will be 
much more prominently highlighted than 
mundane stories about lawyers performing 
pro bono work on a day-to-day basis. 

Are we to be ever painted in the image of 
Carl Sandburg’s “Hauling a Lawyer’s 
Bones” as being a profession composed of- 
people who are both “slippery of mind and 
mouth” and do not “build anything of 
value’? Will we somehow be able to 
communicate that lawyers do indeed build - 
a society that is held together by law and 
(Continued on page'6) 
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that the temple that lawyers build is the 
temple of justice? 

As an example of the difficulty of 
attempting to communicate our message, 
The Florida Bar issued a press release 
explaining our hiring a public relations 
firm. I was contacted by a reporter for a 
major newspaper who for approximately 
haif an hour probed our reasons for hiring 
such a firm. 

I emphasized repeatedly the fact that we 
did not hire the firm to find out why people 
hate lawyers, but rather to determine how 
we can more effectively communicate to 
the public what lawyers do and the vitally 
important contribution law and the legal 
profession make to a free society founded 
on a legal constitution. I thought I was 
successful, until I read the front page article 
which began: 

The Florida Bar, rattled by the apparent 
multitude of sympathizers for anti-lawyer activist 
Rosemary Furman, said Wednesday it will fight 
back. The Bar will pay up to $60,000 for 
professional imagemakers to find out why so 
many people hate lawyers. 

Katherine Graham, publisher for the 
Washington Post, recently addressed 
attendees at the Bar’s Media Law Con- 
ference and stated in reference to the 
comparatively low image the press itself 
has that we “don’t expect to be loved; only 
understood and respected. And we should 
be called to task when we are wrong; we 
should acknowledge our mistakes.” 

Similarly, it is not realistic to expect that 
the legal profession will be loved by the 
general public; but I believe that it is vital 
that we create a greater understanding and 
thus a greater respect. 

In February I appeared as a guest on the 
Alan Burke radio talk show for some three 
hours along with Bill Gray, who is a 
principal of the public relations firm hired 
by The Florida Bar. The main topic of 
conversation was to be Rosemary Furman. 
After three hours on the air there were 
probably little more than 15 minutes 
devoted to discussing Furman. Hardly a 
single caller, if any, had any interest in her. 
Rather, people were concerned more with 
their own specific legal problems, indicated 
they were unaware as to how to report a 
grievance against a specific lawyer, or were 
searching for an understanding of how our 
legai system functions and how, for 
example, lawyers can represent people they 
believe are guilty. 

The real problem facing the legal 
profession, given the adversarial role of the 
media, is how do we effectively commun- 
icate to the public what the legal system 
and the legal profession contribute to our 
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free society? How do we communicate the 
importance of the adversary system and 
explain how lawyers not only can represent 
unpopular clients and causes, but must do 
so if the system is to operate successfully? 


Now is time that we fight back and start 
educating the public on their rights and the 
lawyer’s role in protecting those rights. It is 
time that the Bar in an organized and 
ongoing professional public relations effort 
more effectively communicate the truth. 
That is what our members want and if they 
are to have the truth, that is what the public 
needs. 


Effective communication and education 
from the grassroots up are two important 
answers. It will never be easy to commun- 
icate good deeds to a skeptical press and at 
the same time attract a readership that is 
going to be more attracted to the sensa- 
tional. But the effort must be made and 
credibility must be achieved. At the same 
time, the message will be much better 
received by society educated through such 
efforts as the Bar’s Youth and the Law 
program. 


Another aspect of public relations that 
the Bar can accomplish concurrently 
without a public relations firm will af- 
firmatively improve our image and client 
relations as well as reduce one important 
area of grievances. We can reduce client 
complaints by doing the following: 


1. Return all calls within a reasonable 
period of time, preferably 24 hours. If we 
are out of town or in trial or otherwise 
unable to return the calls, ensure that an 
associate, secretary or someone else on our 
behalf explain to the caller the reason the 


call cannot be promptly returned, or when 
it will be returned. 

2. Ensure that there is a clear fee 
understanding from the outset of repre- 
sentation, preferably in writing except ina 
case when it is completely impractical to do 
so or there is a long standing relationship 
with the client. There should also be a clear 
understanding as to whether the client 
requires itemized bills. Itemized bills should 
be provided to the client as soon as re- 
quested. 

3. Keep clients informed about all of our 
activities on their behalf. Send clients copies 
of all correspondence, and all documents 
that indicate action taken on their behalf. 
In litigation send them copies of all plead- 
ings, unless the client specifically requests 
that they do not wish to be so informed, in 
which case that should be reflected in 
writing in the file. To ensure that copies of 
everything are sent to the client, have a 
“copy to client” stamp that is placed on all 
documents as a condition to their being 
placed in the file. Lack of information and 
communication are major complaints of 
client dissatisfaction resulting in the filing 
of grievances. 

I truly believe that when the majority of 
the public understands the legal system, the 
role of lawyers, and the responsible, ethical 
way in which the vast majority of lawyers 
act as well as the comparatively successful 
way in which the disciplinary system 
conducted by lawyers with lay volunteers 
functions, this will greatly improve our 
esteem in the eyes of the public. This is a 
long range battle that we must fight together 
vigorously if we are to survive as a 
profession. BJ 


Tallahassee, FL 32301. 
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Executive Directions 


The Judicial Council 


by John F. Harkness, Jr. 


On February 28 of this year, the Supreme 
Court created the Judicial Council of 
Florida. The idea of a judicial council was 
born out of a program that past President 
Bill Henry had a year ago. Mr. Henry 
contacted the Council of 100 and solicited 
their assistance in reviewing and making 
recommendations for judicial compensa- 
tion. The Council of 100 accepted this 
suggestion and established a committee. 
The council’s committee developed a list of 
recommendations, one of which was the 
creation of the Court Efficiency Committee. 
Chief Justice Boyd appointed the Efficiency 
Committee and they in turn made several 
recommendations to the court. One of 
those recommendations was to create a 
Judicial Council. 

I believe creation of the Judicial Council 
is a very important step in the development 
of our court system. There was for a 
number of years a Judicial Council of 
Florida which was originally the idea of 
now retired Chief Justice B. K. Roberts. 
That judicial council made many recom- 
mendations to the legislature that were 
adopted. I believe that the new Judicial 
Council will follow in its footsteps and be 
an innovative leader in evolution of our 
judicial system. 

The Judicial Council is charged with the 
following responsibilities: 

(1) To study and review the organiza- 
tion, procedure, administration and 
operation of the courts of this state; 

(2) To. receive and consider, in its 
discretion, criticisms and suggestions from 
any source pertaining to the administration 
of the courts; 

(3) To recommend, from time to time, 
changes in the organization, jurisdiction, 
operation, procedure and methods of 
conducting the business of the courts that 
would simplify and expedite or otherwise 
improve the administration of justice; 

(4) To recommend means and methods 


to implement its recommendations, whether 
by administrative action, administrative 
order, court rule, or legislative act. 

The composition of the council itself is 
innovative in that it includes a broad spec- 
trum of those affected by our judicial 
system. There are three district court of 
appeal judges, three circuit court judges, 
three county court judges, one state attor- 
ney, one public defender, one clerk of the 
court, four members of The Florida Bar, 
six public members, and Chairman Justice 
Ben Overton. I believe with such a cross- 
section the recommendations of the council 
will carry a great degree of credibility and 
enhance their chances of acceptance. 

The Court Efficiency Committee has 
now been supplanted by the Judicial 
Council. At the first meeting of the Judicial 
Council, the following suggestions of the 
Court Efficiency Committee were ap- 
proved: (1) that a chief judge of a circuit 
should serve for four years and that the 
selection be made not on a rotation or 
seniority basis, but on the basis of 
managerial, administrative and leadership 
abilities; and (2) that time standards be 


instituted for the disposition of cases both 
in trial and appellate courts. These time 
standards are suggested lengths of time in 
which matters should be disposed of in our 
court system. They are not outside concrete 
limitations but merely guidelines that all 
judges should strive to attain. 

The council adopted two projects to 
begin working on immediately. The first 
project is to develop an integrated case 
processing system between the state at- 
torney, public defender and the courts. The 
idea for such a system has been around for 
many years. Hopefully the council will be 
able to coordinate with the assistance of the 
legislature the development and imple- 
mentation of such a system. The task will 
not be simple or completed in a year. 
However, for the future of the entire judicial 
system it must be done. A second idea is to 
determine what court costs and amounts 
are currently being paid by the counties. 
Ever since the advent of Article V in 1972, 
there has been a debate as to which costs 
the state should be paying and which costs 
the county should be paying. The first step 
is to determine the appropriate cost items, 
then the adequate funding level, and then 
who should be responsible for the funding. 

The council also decided that at further 
meetings it would discuss recommendations 
of the Study Commission on Alternative 
Dispute Resolution, a unified court system, 
mandatory judicial education, sentencing 
guidelines, and merit retention of all trial 
judges. 

As I have mentioned, I believe that the 
formation of this council is an important 
step in the history of our judicial system. I 
would hope that Bar members and com- 
mittees pay heed to the recommendations 
and when asked for input, not hesitate to 
give it. The recommendations of the council 
can only be successful if it has input from 
practitioners who must work within the 
system each day. BJ 
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Piacement Amusing 

I certainly enjoyed two recent articles 
appearing in The Florida Bar Journal 
relative to enhancing the public image of 
attorneys. It was somewhat amusing to see 
the article entitled “Is Ours a Noble 
Profession? Yes, but Let’s Prove It!” 
squeezed around an ad promoting ther- 
mographic examinations, the latest bit of 
forensic bologna. 

ROBERT D. MCALILEY 

Fort Pierce 


Finds Journal Articles Valuable 

Congratulations are in order for the 
quality of The Florida Bar Journal. The 
March issue has many articles which are of 
great value to those of us in the general 
practice of law. 

Keep up the good work. 

HOBART O. WORLEY, JR. 

Pensacola 


Guardianship Oversight the Answer 

As the director of the Volunteer Model 
pilot public guardianship program, I wish 
to respond to the article by Elaine New, “A 
Proposal for a Guardianship Oversight 
Commission for Florida,” in the February 
issue (page 45). Such a commission may be 
a wolf in sheep’s clothing. 

While there is wide-spread agreement 
that deficiencies exist in the competency/ 
guardianship process, consensus on work- 
able solutions has not been achieved. Ms. 
New would have us buy into the argument 
that superior services can be implemented 
and monitored at the state level versus the 
circuit level through the creation of another 
expensive bureaucratic accessory. 

It is suggested that a 12-member com- 
mission would establish policies and pro- 
cedures to select guardians to meet the 
shortage in areas of greatest need; set 
standards for guardianship services pro- 
vided through the commission; develop 
uniform reporting procedures; and monitor 
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all guardianship services provided. The 
commission would also involve itself in 
revisions to Chapter 744, and improving 
the guardianship process. 

One clear implication is that the local 
court—to whom all guardians are respons- 
ible, both public and private—cannot (or 
will not) provide adequate accountability 
for the cases under its jurisdiction. 

With a subject so complex, controversial 
and subjective, how will a 12-member 
commission ever agree on what is good or 
bad, and the merits of individual services? 
Very likely the results will resemble the 
description of a camel as being a horse put 
together by a committee. 

Pinellas County represents an active 
guardianship area (753 competency peti- 
tions filed in 1984) where interdisciplinary 
initiative has resulted in systematic im- 
provements. Training for legal guardians 
has been offered since 1977 through the 
local junior college, and a comprehensive 
Handbook for Guardians has been pro- 
duced. A cooperative effort between the 
Hillsborough County Guardianship Task 
Force and the Suncoast Gerontology 
Center at the University of South Florida 
resulted in the development of a program 
syllabus now available statewide for use 


through the junior college network. It is 
anticipated that communities which begin 
to offer guardianship training programs 
will experience emerging interest to im- 
prove other areas within the system. 

Pinellas has an active Judicial Liaison 
Committee which has been well-received 
by the court. In addition to revising the 
examining committee forms to include a 
broader assessment of an alleged incom- 
petent, a form was developed for use by 
counsel for the individual facing compe- 
tency proceedings. The court is soon to 
implement a detailed guardianship plan 
developed by the committee to be filed with 
the inventory of property. This will improve 
accountability for the personal guardian. 

The role of legal services programs as 
advocate for alleged and adjudicated 
incompetents has not been fully explored. 
We recommend a review of their respons- 
ibilities with the hope for expanded activ- 
ities in this area. 

As to public guardianship services, pri- 
vate sector initiatives in at least 12 counties 
have resulted in circuit-based programs 
serving low-income wards. While a com- 
pelling theoretical argument can be made 
for the state to provide an enduring finan- 
cial base and programmatic support for 
guardianship services, we remain uncon- 
vinced that this should happen... . 

The oversight commission would be as 
intrusive on the authority of the circuit 
court and the independent functions of the 
guardian as critics of the process deride 
guardianship to be in the lives of wards. 
Predictably, such a radical remedy will 
generate resistance and an image of con- 
descension of those who espouse it . . . 

Successful modernization of guardian- 
ship practice in Florida must arise from a 
responsible mainstream perception of 
needs. 


DALE J. HYLAND 
Pinellas Park 
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Violence on TV Worse Than Sex 

The suggestion of Prof. Robert B. Riggs 
in the March issue of The Florida Bar 
Journal that there be regulation confining 
sexually “indecent” material on television 
to late night hours seems reasonable to that 
extent at least. However, I am disappointed, 
as } have so often been as to other dis- 
cussions on the suitability of TV for 
children, that nothing was said about the 
much worse and often ignored problem of 
violence. 

At least sex is, as violence definitely is 
not, a normal part of life for most civilized 
adults. Sex is here to stay, but hopefully the 
more civilized we get the less violence there 
will be. However, television is not and 
never has been of much help along this line. 
On the contrary. 

Although a survey in one large city 
showed children spent more time in front 
of a TV set than in front of a teacher, in that 
same city within one week there were 
depicted on television 223 killings, 161 of 
them deliberate murder, plus many other 
crimes and. acts of violence—all before 9:00 
p.m. That survey was made in 1961, 24 
years ago. Several years earlier a survey 
showed that there were 3,359 acts and 
threats of violence of various kinds on TV 
in one week. The most frequent method of 
killing was stabbing but there was one case 
of strangulation, two of smothering, at 
least three were hacked to death, while 
another was drowned while being held 
upside down in a vat of wine. There were 


other scenes almost too gory to mention. ~ 


In more recent years the situation has 
gotten if anything worse, instead of better. 
Meanwhile, study after study has shown 
that while children may be able to dis- 
tinguish reality from fiction, TV violence 
has a definite adverse effect on a great 
many of them and exacerbates the crime 
problem. 

Television licenses are granted on con- 
dition that they are used in the public 
interest. When are we going to wake up? 


S. VICTOR TIPTON 
Orlando 


Common interest Ownership Act 
Not Necessary in Florida 
Noncommon ownership of property by 
a condominium association. is not a new 
phenomenon in Florida. Therefore, many 
of the problems described by Mr. Geis in 
his article (Beyond the Condominium: The 
Uniform Common Interest Ownership Act, 
February, 1985) in states adopting the 
condominium act promulgated by the 


National Conference of Commissioners of DCA, 1975). Finally, as a not-for-profit 
Uniform Laws are not present here. The corporation, the association’s enabling 
legislature did not follow the Uniform Act, statute provides for the ability to “purchase 
and has allowed condominiumstoadoptto . . . hold, improve, use or otherwise deal in 
changed circumstances. real property.” Section 617.021(9), Fla. 
Recently the condominium act was Stat. Though other states which have 
amended to create a label of “association followed the uniform act or adopted a new 
property” for that property owned by a_ breed of condominium law, may require 
condominium association, §718.303(22). the adoption of the uniform common in- 
Even before this amendment, an associ- terest ownership act, such a law is not 
ation’s power to purchase property was necessary in Florida. 
upheld. Trafalgar Towers Association II, MICHAEL J. GELFAND 
Inc. v. Zimet, 314 So.2d 595 (Fla. 4th Fort Lauderdale 
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the Prosecutor: 


When Creditors Use Criminal Courts 
to Collect Debts 


reditors are often presented 

with the opportunity to further 

collection efforts by threaten- 
ing criminal prosecution of a debtor. The 
most common act of the debtor which 
creates this situation is the check drawn on 
insufficient funds. These collection tech- 
niques are effective and, as a result, other 
unsecured creditors are left at a disad- 
vantage. 

Bankruptcy courts are acting to equalize 
creditors, regardless of whether a criminal 
act is involved. Bankruptcy courts have 
held that the filing of a petition in bank- 


By Donald J. Schutz 


ruptcy automatically stays any act of a 
creditor to collect a debt, including report- 
ing an allegedly criminal act to prosecuting 
authorities. Bankruptcy courts have also 
enjoined state prosecutors from instituting 
criminal cases and seeking restitution from 
the debtor/ defendant at time of sentencing. 

This article explores the impact of bank- 
ruptcy laws on criminal prosecutions, and 
the resulting implications for attorneys 
who represent both creditors and debtors. 

The theory that a discharge in bank- 
ruptcy could effect a pending criminal 
proceeding which resulted from the debt is 


not new. This proposition was successfully 
argued in Jn Re Myers, 237 P. 1026 (Kan. 
1925), which held that a discharge of a debt 
in bankruptcy was the equivalent of pay- 
ment and acted to abate a criminal prose- 
cution. This case was later overruled by 
State v. Breitenbach, 373 P.2d 601 (Kan. 
1962), and little activity in this area was 
seen until enactment of the present Bank- 
ruptcy Code in 1978, which provided debt- 
ors with supportive statutory authority. 
One of the earliest cases which applied 
the present Bankruptcy Code to an attempt 
by a debtor to enjoin or effect a criminal 
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case is In Re Caldwell, 5 B.R. 740 (Bktcy. 
Va. 1980). In this case, a debtor wrote a bad 
check in September 1979 which resulted, 
through the actions of creditor, in the 
issuance of a criminal warrant in November 
1979. Prior to service of the warrant on the 
debtor, the creditor also filed a civil action, 
and obtained a judgment in the amount of 
the bad check in January 1980. The debtor 
filed bankruptcy in March 1980, and in 
May 1980 the criminal warrant was served. 

The debtor then requested a determi- 
nation as to whether the creditor was in 
violation of the automatic stay provided by 
11 U.S.C. §362, which prohibits creditors 
from the commencing or continuing judi- 
cial proceedings, or the taking of any act 
designed to collect or take possession of 
property of the debtor. The debtor argued 
that the creditor, by seeking the prosecu- 
tion, was utilizing the threat of criminal 
prosecution to extract preferential pay- 
ments to the prejudice of other general 
unsecured creditors. 


In response, the creditor relied on the 
statutory language that excepts criminal 
proceedings from the automatic stay pro- 
vided by I 1 U.S.C. §362(b), which states as 
follows: 


The filing of a petition . . . does not operate.as 
a stay: 

(1) under (a) of the section, of the commence- 
ment or continuation of a criminal action -or 
proceeding against the debtor. 


The Caldwell court recognized the ap- 
parent conflict between those bankruptcy 
laws which prevent creditors from seeking 
to collect debts, and those provisions which 
allow the continuation of criminal proceed- 
ings. Accordingly, the court attempted to 
determine whether the creditor’s actions in 
provoking the issuance of the criminal 
warrant were designed to collect debts or 
whether they were designed simply to assist 
the prosecuting authorities in pursuing 
their duty of protecting society by punishing 
criminal violations. 

In Caldwell, the court determined that 
the creditor was indeed attempting to utilize 
the criminal process to collect debts, and 
on that basis issued an injunction prohibit- 
ing the creditor from proceeding to collect 
this claim, including a prohibition of the 
acceptance by the creditor of any restitution 
ordered in the criminal case. The court, 
however, specifically indicated that it was 
not taking any action which was designed 
to restrict or interfere with the prosecuting 


attorney or the state courts. 

This “purpose of the prosecution” test 
established by the Caldwell court has been 
utilized in a variety of cases to determine 
whether actions by creditors in seeking 
criminal prosecution should be stayed, and 
unlike Caldwell, some courts directly en- 
joined prosecutor’s actions in addition to 
the creditor’s actions. 

Such a case was decided approximately 
six months after the Caldwell case. Utilizing 
a different statutory path, the decision of Jn 
Re Reid, 9 B.R. 30 (Bktcy. Ala. 1981), 
resulted in the issuance of an injunction 
against the creditor and the prosecutor. 
The Reid court relied not on the automatic 
stay provided by 11 U.S.C. §362 to stop the 
prosecution, but relied instead on the gen- 
eral grant of authority of 11 U.S.C. §105, 
which provides that “the bankruptcy court 
may issue any order, process, or judgment 
that is necessary or appropriate to carry 
out the provisions of the title.” 

In Reid, the debtor was attempting to 
obtain an injunction preventing the prose- 
cution of charges of disposing of mortgaged 
property and grand larceny of topsoil and 
timber. In this matter, the debtor had 
traded a dump truck which was subject toa 
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mortgage for a tractor, and in a separate 
transaction, had entered an agreement to 
build a fish pond on a piece of property in 
exchange for pulpwood and topsoil that 
would be removed from the site. The 
debtor received the timber and topsoil, but 
due to the repossession of his bulldozer was 
unable to complete the work. Both creditors 
obtained criminal warrants prior to the 
filing of bankruptcy, and both creditors 
stipulated that they were attempting to 
collect money. The Reid court utilized the 
substantive Caldwell review to determine 
the “purpose of the prosecution,” and 
determined that the prosecuting witnesses 
were attempting to utilize state criminal 
courts to collect money from the debtor. 
However, the court determined that the 
exception to criminal matters in the auto- 
matic stay at 11 U.S.C.§362(b) does not 
prevent the entry of a stay under 11 U.S.C. 
§105 if an injunction of the criminal pro- 
ceeding is necessary to carry out the purpose 
of the Bankruptcy Code. On this basis, the 
court enjoined both the creditors and the 
state prosecutor from proceeding with the 
criminal action. 

A case following Reid, but with a dif- 
ferent view of Caldwell, is In Re Taylor, 16 
B.R. 323 (Bktcy. Md. 1981), which purports 
to reject the Caldwell “purpose of prose- 
cution” test, but actually relies on Caldwell 
by using its test in applying §105. In Taylor, 
the court held that §105 allows the bank- 
ruptcy courts to enjoin criminal proceedings 
in appropriate cases. As in Reid, the Taylor 
court held that although §362 does not 
hinder the criminal proceeding, the debtor 
may nevertheless request a “nonautomatic” 
stay of the prosecution. The Taylor court 
reasoned that the latter interpretation of 
§362 does not cast doubt on all pending 
criminal actions, but would affect only 
those which the debtor affirmatively moved 
to stay. However, the Taylor case then 
adopted the Caldwell logic to determine 
whether an injunction under §105 should 
issue, in stating: 


The nature of the moving force behind the 
institution of the criminal proceeding is the 
determining factor. Prosecutions instituted pri- 
marily to vindicate the public welfare by punish- 
ing criminal conduct of the debtor and to 
discourage similar conduct of others are not 
usually interfered with by bankruptcy courts. 
When it is clear that the principal motivation is 
neither punishment for a sense of public duty, 
but rather to obtain payment of a dischargeable 
debt, either by an order of restitution or by 
compromise of the criminal charge upon pay- 
ment of the civil obligation, the bankruptcy 
court may properly enjoin the criminal pro- 
ceeding. 


Id., at 326. 


The Taylor attempt to distinguish Cald- _ prosecution itself was commenced solely to 
wellis therefore one of form over substance, collect debts due from the debtor. The 
not inquiring as to the substantive test to court held that the counsel for the creditor, 
determine whether prosecution should go _ by writinga letter to the prosecutor, was in 
forward but whether it is §362 or §105 that direct violation of 11 U.S.C. §362. Fur- 
provides this authority to stay the action. thermore, the court relied on language in 
The distinction between the court’s 11 U.S.C. §105, to override the exception 
powers derived from 11 U.S.C. §362 and of criminal prosecutions under 11 U.S.C. 
from §105 was correctly enunciated by an §362. Therefore, the court in Ohio Waste 
Ohio Bankruptcy Court in In Re Ohio Services, Inc., issued an injunction against 
Waste Services, Inc., 23 B.R. 59 (Bktcy. both the debtor and the prosecutor from 
Ohio 1982), which examined the request by _ continuing the criminal prosecution. 
a debtor for an injunction to be issued A re-examination of the language of 11 
against both a creditor and a prosecutorto U.S.C §362 confirms the accurate distilla- 
stop a pending criminal prosecution fora __ tion of the law by the Ohio Waste Services 
bad check. In this case, a bad check was_ court. 11 U.S.C. §362(b)(1) creates a spe- 
written in January 1981, and a bankruptcy cific exception from the automatic stay for 
petition was filed one month later. A proceedings involving the commencement 
creditor objected to the bankruptcy pro- or continuation of a criminal action or 
ceedings, arguing that the debt had been proceeding against the debtor. Only a 
incurred through fraud. Thereafter, in July prosecutor can commence or continue a 
1981, the attorney for the creditor wrote a criminal matter, so this exception applies 
letter to the prosecutor, referringthe matter only to a prosecutor’s actions and does not 
for prosecution to aid in his effort tocollect except creditors from the automatic stay. 
this debt. As a result, a criminal complaint Therefore, 11 U.S.C. §362 prohibits cred- 
was issued in December 1981 chargingthe _itors from taking any act to collect a debt, 
debtor with writing a bad check. which includes ca!ling the police or request- 
The court found that the investigation inga criminal prosecution of the debtor. 11 
leading up to the prosecution and the U.S.C. §105 allows bankruptcy courts to 
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enjoin the criminal proceeding if the 
prosecution is designed to collect debts. 
Unless the debtor affirmatively moves fora 
stay under I! U.S.C. §105, the prosecution 
will not be impeded. 


Where Prosecution Is Appropriate 

The case of In Re H. Cohen Caterers, 
Inc., 26 B.R. 1 (Bktcy. Ky. 1981), exempli- 
fies cases in which courts have utilized the 
“purpose of the prosecution” test and found 
that the prosecution was proper. In this 
case, the debtor requested an injunction 
preventing the crimina! prosecution for 
nonpayment of taxes. The Kentucky De- 
partment of Revenue had announced that 
it would carry forward with a criminal 
prosecution regardless of the payment of 
taxes, and had refused to accept any pay- 
ments from the debtor during the tax 
period in question. On this basis, the court 
determined that the criminal action was 
nota collection action and did not grant an 
injunction. Similarly, in In Re Lare, 23 
B.R. 545 (Bktcy. Md. 1982), the court 
determined that the prosecution of a debtor 
for failing to obtain a contractor’s license 
and for failing to pay a subcontractor was 
not based on collection efforts but was 
based solely on the state’s motivation to 
enforce police and regulatory powers. 

In summary, a criminal prosecution will 
not be enjoined unless a purpose of the 
prosecution is to collect debts. Prosecu- 
torial demands for payment or restitution, 
and the motivation of the complaining 
witness, are factors to consider in determin- 
ing whether this purpose exists. 


Penalties for Violating the 
Automatic Stay 

11 U.S.C. §362(h) provides as follows: 

An individual injured by any willful violation 
of a stay provided for by this section shall 
recover actual damages, including costs and 
attorneys’ fees, and, in appropriate circum- 
stances, may recover punitive damages. 

This code section gives a debtor a civil 
cause of action against any individual who 
willfully violates the automatic stay. Note 
that in the case of In Re Ohio Waste 
Services, Inc., 23 B.R. 59 (Bktcy. Ohio 
1982), an attorney who wrote a letter to a 
prosecutor after the filing of a bankruptcy 
was found to be in violation of the auto- 
matic stay. Debtors have the right to sue 
for such violations for both compensatory 
and punitive damages. 


Restitution 

The question of whether a prosecuting 
attorney could utilize criminal courts to 
obtain restitution was addressed in Johnson 
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v. Belk Lindsey, et al., 16 B.R. 211 (Bktcy. 
Fla. 1981), wherein the debtor requested an 
injunction prohibiting the prosecution of 
Florida bad check charges. While the 
Johnson court declined to interfere with 
the prosecution, the court did enjoin both 
the state attorney and his deputies from 
recommending or requesting a court order 
of restitution if the debtor was found 
guilty. This court further ordered that the 
creditor would not be permitted to benefit 
from the criminal prosecution. This case 
was followed by Jn Re Holden, 26 B.R. 789 
(Bktcy. Tenn. 1982). 

However, if a state court has ordered 
restitution prior to the filing of bankruptcy, 
the continued collection of restitution by 
state officials will be unaffected by the 
bankruptcy. This issue was addressed in In 
Re Mead, 41 B.R.838 (Bktcy. Conn. 1984), 
which held that a court order of restitution 
was not dischargeable because it was not a 
debt as defined by 11 U.S.C. §101(11) 
based on Connecticut state law, and further 
found that the collection of restitution fell 
within exceptions to the automatic stay 
provided by 11 U.S.C. §362(b)(1). 

More importantly, although not men- 
tioned by this court, is the fact that bank- 
ruptcy courts are specifically prohibited 
from enjoining state court proceedings by 
28 U.S.C. §1481. 


Notice of Dishonored Checks 

Many state statutes contain a mechanism 
to aid both a creditor in collecting a bad 
check, and the prosecutor in preparing the 
case for trial. F.S. 832.07 provides that the 
failure to redeem a dishonored check within 
seven days from receipt of written notice 
constitutes prima facie evidence of intent to 
defraud. 

The effect of the delivery of such a notice 
after the filing of a petition in bankruptcy 
was discussed in Barnett v. K-Mart, 15 
B.R. 504 (Bktcy. Kansas 1981). The court 
recognized this notice as a demand for 
payment, and as such, a violation of the 
automatic stay. For this reason, the court 
enjoined the prosecution from utilizing this 
notice and lack of payment thereon as 
evidence of intent. The court permitted the 
continued prosecution of the debtor, but 
ruled that the prosecution must establish 
intent without reliance on this statutory 
presumption of intent. While this appears 
to be the only published opinion on this 
issue, the reasoning is sound based on the 
established doctrine that acts taken in 
violation of the automatic stay are null and 
void regardless of the violator’s good faith 
or lack of knowledge of the bankruptcy 


proceeding, In Re Advent Corp., 24 B.R. 
612 (ist Cir. Bktcy. App., 1982), In Re 
Scott, 24 B.R. 738 (Bktcy, Al. 1982). 


Summary 

Debtors may be able to avoid criminal 
liability through bankruptcy proceedings. 
Creditors are automatically stayed by 11 
U.S.C §362 from collecting debts through 
criminal courts, and the prosecutor may be 
enjoined under 11 U.S.C. §105 from pursu- 
ing collecting activity in the criminal courts. 
However, the prosecution will not be stayed 
unless the proceeding is designed to collect 
a debt. In bankruptcy situations, prose- 
cutors should beware of creditors who 
would be satisfied with the dismissal of a 
criminal action upon payment of a claim, 
and should avoid demands for payment or 
restitution. 

Attorneys representing creditors should 
note the potential civil liability for viola- 
tions of the automatic stay by seeking the 
prosecution of debtors, and counsel for the 
debtor should be prepared to stop the 
creditor prior to the involvement of the 
prosecutor. Importantly, since restitution 
may not be available through criminal 
court, the creditor may be well advised to 
forego the criminal action if the debtor has 
any potential for reorganizing. Keeping the 
debtor employed and in business, and out 
of jail, may provide the best opportunity 
for repayment. BJ 


Donald J. Schutz is an associate of 
the law firm of Battaglia, Ross, Hast- 
ings, Dicus and Andrews, St. Peters- 
burg, practicing bankruptcy, corporate 
reorganization, and commercial liti- 
gation. He received his B.S. degree 
from the University of Wyoming in 
1975 and his J.D. from the Antioch 
School of Law in Washington, D.C., 
in 1979. He is admitted to practice in 
California, the District of Columbia, 
and Florida. 
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by Brion Blackwelder 


Creative Zoning for 
the Environment 
Emerges Florida 


lorida’s land use planning 

strategy, embodied for a decade 

in various laws,' relies upon 
local government implementation for 
environmental protection. Florida’s local 
governments have increasingly turned to 
creative zoning as the mechanism they need 
to reach the desired results. Creative zoning 
is the application of specially tailored land 
use control techniques to resources which 
traditional comprehensive planning and 
Euclidian zoning alone would insufficiently 
address.? This article describes how new 
controls are evolving in Florida. 

To evaluate the status of creative zoning 
in Florida, over a dozen Florida counties 
were surveyed, including the seven most 
populous and extending to others where 
innovative programs had achieved a high 
profile. Contact was made with local 
planning directors or environmental 
planners, and relevant comprehensive plan 
elements, background documents to the 
plans, and locally adopted or proposed 
ordinances were collected. 

Creative zoning includes the use of such 
techniques as transfers of development 
rights; clustering of development; wellfield 
protection and floodplain protection 
ordinances; local critical areas designation; 
coastal setbacks; mangrove protection; plat 
and development review provisions; or 
special restrictions on the use of land. The 
new tools protect resources ranging from 
the East Everglades in Dade County, to 
agriculture in Palm Beach County, to 
forests and wetlands in Broward County. 


Recent actions include a unique wetlands 
strategy proposal: for Seminole County, 
and the clustering of urban growth in 
Alachua County. 

Few of the applications of creative zoning 
have escaped controversy, and several 
proposals have been shelved in the face of 
opposition. Undoubtedly, some of the 
measures are temporary solutions which 
traditional environmental protection will 
have to supplement, particularly by land 
acquisition. The use of creative zoning 
techniques is best described in terms of the 
types of environmental resources or pur- 
poses the local efforts address. 


Wetlands 

Wetland protection by creative zoning 
has been recently emphasized in Dade and 
Seminole counties. Dade County’s East 
Everglades area is a prototype of how 
creative zoning can be designed. The East 
Everglades is a 242-square-mile area of 
privately-owned freshwater wetland which 
recharges the Biscayne Aquifer, sole source 
of Dade County’s drinking and irrigation 
water. Surface water flows are critical to 
the environment of the East Everglades 
itself, to Everglades National Park, and to 
wetland nursery grounds for Atlantic and 
Gulf of Mexico fisheries.4 Dade County’s 
land use plan had carefully recognized the 
East Everglades resources as needing spe- 
cial regulations.5 Several years later, with 
federal, state, and local funding, the county 
comprehensively studied the area, devel- 
oping an immense technical data base to 
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support special regulations.°® 

The creative zoning solution which 
resulted is a zoning overlay, plus transfer of 
development rights (termed severable use 
rights).’? Within the East Everglades, the 
county established a local critical envir- 
onmental area in which maximum allow- 
able density is set at one unit per 40 acres, 
with some exceptions for small-ownership 
agricultural lands. Severable use rights in 
the critical area depend on the develop- 
mental capability of each location.* 

Out of permanent wetlands, no severable 
use rights are allocated; in transition areas, 
one per 40 acres is allowed; and in agri- 
cultural and residential areas, one per five 
acres is allocated.? These bonuses can be 
used in the receiver area, which is all 
unincorporated urban land in Dade 
County. 

Within the receiver area, lot size re- 
ductions, lower setback requirements and 
an increase in dwelling units per acre are 
allowed, varying according to the receiver 
area zoning. The use rights are intended to 
be valuable, hopefully worth about $6,500 
each ina residential area, and recordable in 
the chain of title.'° 


Seminole County has a proposal which 
is very different for a different kind of 
wetland resource. The targeted sites are 
wetlands surrounded by upiands and 
isolated from one another.'! The wetlands 
differ in hydrology and biology compared 
to the single large wetland unit of the East 
Everglades. 


In Seminole County, creative zoning was 
the strategy developed after extensive 
scientific study of the resource, focused on 
defining wetland categories, their sensitivity 
to alteration, and their ecological or 
hydrological significance. !2 


The review of wetlands is built into 


existing permit systems.'3 The method uses 
ascientifically established matrix. One axis 
of the matrix lists 27 activities, such as 
timber harvesting, filling, or use for storm 
water retention. The other axis lists the 
seven types of local freshwater wetland. 
The matrix tells whether the activity is 
compatible with wetland policy or if 
conditions would make it compatible. 
Performance standards are set for each 
activity.'4 

The Seminole County system gives 
landowners and resources more certainty 
than is present under the broad “public 
interest” standard or review of the U.S. 
Army Corps of Engineers permitting,'5 and 
can be more specific about local conditions 
and policies than the newly revised state- 
wide permit program.'¢ Asa new technique, 
its actual effectiveness is untested. 


Agricultural Areas 

Protection from urbanization of the rural 
landscape with its forests and farms is an 
environmental goal closely related to 
natural area protection. In Palm Beach 
County, the comprehensive plan and an 
implementing ordinance provide for trans- 
fer of development rights.'? One dwelling 
unit right may be removed per five acres 
from wetlands in the Everglades Con- 
servation Area, but in an agricultural zone 
four dwelling units per five acres may be 
sent. The receiving areas are planned unit 
developments (PUD’s), which can get 
additional density beyond even that allowed 
by normal PUD density bonuses, provided 
performance standards for urban services 
are still met. 

Dade County, by contrast, rejected 
innovative concepts for farmland protec- 
tion after study, leaving only standard 
zoning controls.'® However, the manage- 
ment proposals recommended for Dade 
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are interesting applications. 

The proposal was to amend the com- 
prehensive plan to make agriculture the 
preferred use in portions of South Dade 
and to prohibit amendments expanding 
urban areas. A maximum of one unit per 
five acres was proposed.!? Residential 
sprawl would be controlled by either a 
“large-lot format” or by “cluster zoning.” 
In “large-lot” locations, one unit per 20 
acres was provided unless adjacent parcels 
were residential.?° 

“Cluster zoning” in a special agricultural 
district would limit uses to farming except 
for one residential unit per 40 acres. 
Alternatively, parcels over 10 acres in size 
could cluster two residences per | ,000 acres 
onto one-acre lots while setting up exclusive 
agricultural use for the remaining property. 
The residential lots would be on forested 
portions, where feasible, with vegetation 
protected by restrictive covenants.?! 

Dade’s proposals were rejected after 
criticism by a citizens advisory committee. 
It was stated that protection of the agri- 
cultural economy, and not merely agri- 
cultural land itself, was the paramount 
concern.?2 


Urban Clustering 

A number of localities use clustering of 
densities within parcels under common 
ownership in order to protect portions of 
the parcel which have more important 
natural features. One proposal goes further 
and aims at a cluster concept for most 
future urban growth. 

Hillsborough County prohibits residen- 
tial use of certain environmentally sensitive 
areas and partially submerged parcels but 
allows projects with less than 50 percent of 
their property considered sensitive to count 
the acreage toward their density.23 This 
“bump-up” provision means a higher 
category of use is possible.24 Pinellas 
County has a contiguous area “density 
averaging” provision that allows clustering 
within the same development.?5 

Alachua County has revised its land use 
approach to designate an “urban cluster” 
as the desired urban form to reduce 
sprawl.26 By using a point system to set the 
density (although not the timing) of 
development, less fiscal resources are 
believed needed to accommodate future 
growth.?7 

The mechanism deems shorelands, 
marshes, cypress domes, sloughs, wetland 
hardwood swamps, 100-year flood hazard 
areas, wildlife/geologic/ vegetation man- 
agement areas, areas of hydric (highly 
saturated peat or muck) soils, and Floridan 
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Aquifer recharge areas as “conservation 
areas” in which development is fixed at low 
density and not subject to the point 
system.?8 Remaining areas are allowed 
densities matching the number of points 
they merit for the adequacy and proximity 
of services.2° ‘Unlike the Pentaluma, 
California, point system? there is no 
competition as to the number of permits 
available per year, only a setting of the 
density buildable at any time. Agricultural 
districts are not targeted for extension of 
services, so that lower points will likely be 
available there.?! 


Groundwater Wellfield Ordinances 

Groundwater supplies drinking water 
for an estimated 92 percent of Florida’s 
population.?2 In Southeast Florida, the 
Biscayne Aquifer is the water supply source 
for two of the state’s most densely popu- 
lated counties.33 Both of these counties 
have now enacted ordinances to protect 
their water supply weils from polluting 
land uses. 

Dade County uses both its zoning and 
environmental code-making powers to 
regulate impacts on the groundwater in 
close proximity to drinking water supply 
wells, with strictest regulation in the vicinity 
of the new Northwest Wellfield.*4 Use, 
handling, storage, and discharge of toxic 
materials is prohibited in certain areas, and 
sewer connections are required. Envir- 
onmental permitting helps screen the uses 
of occupants of buildings, and applies 
countywide, while the county zoning power 
is limited to unincorporated areas.5 
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Broward County’s ordinance regulates 
the storage, use, handling or production of 
hazardous or toxic substances in three 
zones near wellfields. The zones are shown 
on maps, each related to the length of time 
required for a pollutant to reach the well. 
Prohibitions or permit requirements vary 
according to the zone. Implementing 
regulations set out the substances and uses 
which are restricted and criteria for 
permits.3¢ 


Floodplain Protection 

Lee County’s Six Mile Cypress Basin 
illustrates the control of uses in a flood- 
plain. Special development permits are 
required, under standards prohibiting 
alteration of surface or groundwater flows 
or their duration or volume. Special 
treatment lands which are part of the 
natural water management system can only 
be cleared or changed to make boardwalks 
and canoe trails. Violation is a misde- 
meanor and restoration can be required.>” 

In the state area of critical concern 
(ACSC) program similar restrictions seem 
to be the preferred creative zoning ap- 
proach. Under the program, three critical 
areas have been designated and four 
resource planning and management com- 
mittees (RPMC’s)?8 have been established 
other than in ACSC’s.3° In the Green 
Swamp and Big Cypress ACSC’s, and the 
Suwannee River RPMC, flood plain 
development criteria have been adopted, 
although in the Charlotte Harbor RPMC, 
only stormwater runoff regulations have 
been enacted.“ 
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Local Critical Areas 

Broward County protects a variety of 
locally important natural areas through 
procedural safeguards. Three lists of 
sensitive environmental areas, including 
those in its land use plan elements, have 
been adopted. During county review for 
development approval in the areas, an 
environmenal impact report must be 
prepared by the county administrator with- 
in six months.4' The county commission 
may then either approve with conditions 
or, if needed, delay action for up to a year 
to arrange acquisition of the land or some 
interest in it.42 


Coastal Setbacks and Mangrove 
Protection 

Palm Beach County has a coastal setback 
line which extends 25 feet landward from 
the crest of the coastal dune and beach 
berm. Variances are allowed only upon a 
showing of no adverse effect upon flooding 
and erosion.*? This program complements 
the state’s coastal construction control 
program.*4 

Lee County has a permit system which 
allows mangrove clearing only when 
mangroves prevent the reasonably accept- 
able development of property.45 Palm 
Beach County protects mangroves where 
activities are without state or federal 
permits.4° Many other counties have tree 
protection provisions which at least require 
replanting.*’ 


Parks and Special Use Restrictions 
In Broward County, plat and develop- 
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ment review requirements give force to 
land use plan policies for supplying parks.** 
A formula requires three acres to be 
dedicated per 1,000 population for county- 
level parks by developers. Alternatively, an 
amount of money can be deposited in a 
county trust fund to buy parks within 15 
miles of the development. Existing needs 
are paid for by other appropriations.*” 

An example of using special use re- 
strictions to protect natural areas is 
Broward’s provision for the Everglades 
Water Conservation area. The massive 
area comprises two-thirds of the total area 
in the county. The plan restricts uses to 
those which do not impair the natural 
environment, excepting only certain water 
management, park, and Indian reservation 
uses.5° 


Praise and Criticism 
Landowner reaction tends to be more 
vociferous when creative zoning is proposed 
than it is for more traditional measures. 
The means selected may be peculiar and the 
exercise of local power often leaves little 
’ potential for development of private 
property. 


A good example is TDR’s. Whether a 
TDR system really creates a valuable 
commodity for the sending area owner is 
usually unclear until actual implementation 
occurs. The local government can, by giving 
receiving area owners variances and ex- 
ceptions, destroy the value purportedly 
established for the sending area. 

Some local measures are a hybrid of 
environmental code and land use code. 
Often, a jurisdictional problem is present 
regarding the authority of a particular unit 
of government to deal with either or both 
of the two subjects. 

But those who have an expectation that 
land use planning and control efforts will 
achieve benefits for the environment often 
look with relief upon the new pattern of 
creative zoning. The overly procedural 
aspects of much of land use policy often 
dampens hope for meaningful provisions. 

Creative zoning tends to be on the 
implementation end of the land use 
planning and control spectrum. Regulatory 
provisions of creative zoning present the 
harder and more meaningful choices 
regarding the special needs of natural 
resource protection efforts. 


Future Applications 

Effective creative zoning may be desired 
as a primary end product of state land use 
efforts as far as the natural environment 
and rural character of Florida are con- 
cerned. With evolution of legal theories 
about land use control,5! the measures used 
have been sustained under legal challenge 
in several states pioneering the ap- 
proaches.*? With the increasing popularity 
and improved legal stature of creative 
zoning, the Florida pattern suggests where 
some of the likely opportunities lie for its 
future use. 

Local wetlands control is one subject 
where activity may be the most probable, 
for several reasons. Many local govern- 
ments already are geared up for a com- 
prehensive review of developments and 
have staff expertise. They can place review 
in perspective under plans for preservation 
rather than reacting in a piecemeal manner. 
With both a total concept for the de- 
velopment and a total concept for pres- 
ervation before them, local governments 
may be in a good position to comprehend 
and affect a project’s design. Florida’s 
recent revision of its wetlands legislation 
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has allowed local programs to coexist, mitting, inspection, and enforcement staffs quisition instead of funding local control 
subject to approval bythe state Department required were available from the state. endeavors. 
of Environmental Regulation.*? Thus, the Financial help might be most appropriate 
examples of the East Everglades and where local governments show a sincere Florida suggest that the state could 
Seminole County are likely candidates for interest in developing and implementing a complement its arsenal of land use and 
consideration by other localities. program, such as by matching state funds. environmental measures if these special 
Agricultural land protection seems tobe A record of seeking state help through techniques obtain a recognized place in the 
a more arguable application than natural other sources suchas state land acquisition state scheme. Creative zoning fills the gap 
area protection. There are a host of stra- programs,*! for which there is a long between the local government compre- 
tegies for protecting agriculture,of which backlog, might also be considered. Where hensive plan requirement and the ex- 
creative zoning is only one aspect.54 ACSC’s or RPMC’s exist or have devised pensive, slow route of state purchasing 
Although the winter fruit and vegetable policies which need implementation, state programs. The growth management needs 
acreages of Florida would seem to fit the assistance is particularly warranted. of Florida local governments are often best 
category of relatively scarce kinds of Perhaps the best funding source would met when they are able to craft their own 
farmland known as “prime,” itis uncertain be a growth management trust fund, along unique solutions. The cooperation of state 
without guidance from a state compre- the lines proposed by the second En- government may turn out to be of mutual 
hensive plan whether local agriculture is vironmental Lands Study Committee.? A advantage. BJ 
scarce enough to merit more land use portion ofa trust fund could be earmarked 
control. Often, agricultural creative zoning for grants to localities for creative zoning. 
must be justified by the need to protect If policymakers would rather not en- 'Florida’s programs require local government 
other values, such as reducing the strainon courage grafting local innovative efforts °o™Prehensive plans, FLA. Stat. §163.3161 
é (1984), establish anarea of critical state concern 
urban services from sprawl by means such onto existing state land use requirements, 


: , program, FLA. STAT. §380.05 (1984), and require 
as urban clustering.** The range of more then the state can emphasize procedural _ review of developments of regional impact, FLA. 


economy-directed government actions programsandchannelitseffortsfor natural STAT. §380.06 (1984). See, e.g., T. PELHAM, 
should complement any land use method areas into state-level permit programs. STATE LAND-USE PLANNING AND REGULATION 
‘cult be ted (1979); Finnell, Coastal Land Management in 
to preserve agriculture. Local government might even be preempted 1980 A.B. FOUND. RESEARCH J. 303, 
Clustering is a third likely concern. The insomeareas. Also, the state can emphasize 


2?The particular phrase, “creative zoning,” is 
secretary of the Florida Department of traditional measures like state land ac- the headline of an August 29, 1983, article in 


Community Affairs, Dr. John DeGrove, 
has indicated that a clustering of urban 
development within designated urban areas 


is needed to protect agriculture, open space, 
and the environment.*’ His concept is that 
an approach even more imaginative than 


Oregon's urban boundaries method™ is A Professional Time Billing Program For Your 
appropriate for Florida, and that higher 


density, compact cities are a goal if the PERSONAL COMPUTER 


countryside is to survive. He also supports LEGAL BILLING is an incredibly compyehensive time bill- 
tax reforms to reverse the problem of ing program for an incredible price. And it's packed with 
growth costs, indicating new growth pays features that enable you to get your billings in the mail in 
for less than 60 percent of its costs for record time. For example, the exclusive “Video Time-Slip” 
urban services.*° Based on such concerns, it allows super fast data entry and is easier to use than a 
is probable that urban clustering along the typewriter. In fact, most users are up and running in as 
lines proposed in Alachua County are little as 15 minutes. In addition to printing your bills (in user 
going to be increasingly examined in the designed formats), LEGAL BILLING will also give you client 


The examples of creative zoning across 


future. aging reports and detailed records of billable time and pro- 
ductivity for up to 18 different attorneys or paralegals. 
Conclusion This is the only program to offer 
Creative zoning is, if not mushrooming, all these features (and more) at $ 450 
at least propagating steadily around such a low price. « 


Florida. The trend should be scrutinized by 
the state legislature and executive branch 
as they plot what to do about growth 
management. 

If the trend is one that state policymakers 
wish to favor, the existing examples offer 
some guidance. Direct state intervention in 
local land use control is rarely workable, as 
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the ACSC experiences suggest. The state SOFTWARE 5507 Woodlawn Ave. N, Seattle, WA 98103 
should aim instead at incentives. Voluntary 5507 WOODLAMN WA (206) 633-1469. 24 hour shipping, Mastercard, Visa, or 
efforts might arise more often if a funding ae CODs accepted. 


source for the scientific planning, per- 
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Time magazine (at p.46) which chronicles 
innovative zoning used in San Francisco, Santa 
Monica, Montgomery County, Md., Dade 
County, Fla., and New York City. 

3The seven most populous under the 1980 
census are Dade, Broward, Pinellas, Hills- 
borough, Palm Beach, Duval, and Orange 
Counties; also examined were aspects of Ala- 
chua, Charlotte, Collier, Monroe, Lee and 
Seminole County land use planning. 

‘Metropolitan Dade County Planning 
Department, East Everglades Resources Plan- 
ning Project, Proposed Plan, October I, 1980, at 
1. 

5Comprehensive Development Master Plan 
for Metropolitan Dade County, Fla., July 1979. 

*An unusual funding source under Pub. L. 
92-500, §208 (1972 as amended) supplied the 
East Everglades project with funds. See supra 
note 4, Overview, undated 4 pp. 

7Dade County, Fla., Ordinance Nos. 81-1 
(January 14, 1981), 81-121 (October 27, 1981), 
and 81-122 (effective February 1, 1982). 

8 Jd., Ordinance No. 81-1; see also, supra note 
4. 

Ordinance No. 81-122, supra, note 7. 

1©Metropolitan Dade County Planning 
Department, description of the Severable Use 
Rights Ordinance, March 23, 1982, at 3-5. 

'\Center for Wetlands and Department of 
Urban and Regional Planning, University of 
Fla., A WETLANDS STUDY OF SEMINOLE COUNTY: 
IDENTIFICATION. EVALUATION, AND PREPARA- 
TION OF DEVELOPMENT STANDARDS AND 
GuIDELINES, January 1983 at 187-253. See also, 
REviEW COMMITTEE REPORT to the same study. 

'3Pers. comm., Woody Price, Seminole 
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County planning director, December 1983 and 
November 1984. 

4 Supra, note 11, Study at 71-95. 

'S See Finnell, The Federal Regulatory Role in 
Coastal Land Management, 1978 A.B. Founp. 
RESEARCH J. 198. 

'©FLa. STAT. §403.901 (1984). The Seminole 
County approach also has greater geographical 
jurisdiction than the state program. 

'7Palm Beach County, Fla., Ordinance No. 
R-8 1-28-30 (November 10, 1981); see also Palm 
Beach County Comprehensive Plan, 1980, at 6-7 
for location of the Reserve Area and Con- 
servation Area and facing page 2 for the urban 
service area boundaries. Page 2 describes PUD 
density bonuses as well. 

'8 Dade County, Fla., Ordinance No. 83-24; 
see also Agricultural Land Use Planning Project, 
Joint Project of the Metropolitan Dade County 
Planning Department and the Metropolitan 
Dade County Cooperative Extension Depart- 
ment, Management Options Evaluated for the 
Retention of Agriculture in Dade County, Fla. 
(December 1981) and Proposed Agricultural 
Land Use Plan (September 1982). 

Proposed Plan. 

20 at vii. 

2! at viii-x. 

22Agricultural Land Use Planning Project, 
supra, note 18, Citizen Advisory Committee, 
Compendium of Meeting Minutes, May 1980- 
May 1982, April 21, 1982, minutes at 10. 

23Pers. comm., Bruce Chatterton, Hills- 
borough County Planning Commission, 
November 1983. 

41d. 

25Pinellas County, Fla., Planning Council, 
Rules Concerning the Administration of the 
Countywide Comprehensive Land Use Plan, as 
revised January 19, 1983, at 6 and 7. See also the 
transfer of development rights provisions at 
17-18. 

26 Alachua County, Fla., Local Planning 
Agency, Future Land Use 2000, Proposed Land 
Use Element of the Alachua County Com- 
prehensive Plan, April 1983 (second draft); see 
3-4. 

27 Jd. The point system is modified by a matrix 
that adjusts densities for compatibility with 
existing neighborhoods. 

28 Id., at 57. 

29 Id. at 71-77. See also Alachua County, Fla. 
Resolution No. 84-14. 

3%®Construction Ind. Ass'n, Sonoma Co. v. 


City of Pentaluma, 522 F.2d 897 (1975), cert. 


denied, 96 S. Ct. 1148 (1976). 

3! Supra, note 26 at 53 and at 75-77. 

32Environmental Coalition of Broward 
County, Inc., Handbook on the Biscayne Aquifer 
(1982) at 59. 

33]d., at 58. 

34U.S. Environmental Protection Agency, 
Region IV, Remedies, A Newsletter about 
Hazardous Waste Issues, Biscayne Aquifer 
Project, No.! at 4, October 1983. 

35 Pers. comm., Robert Usherson, Metropol- 
itan Dade County, Fla., Planning Department 
(March 1984). 

36 Broward County, Fla., Ordinance No. 84-60 
(August 28, 1984) and Resolution No. 84-2025 
(August 28, 1984) implementing via regulation 
adoption. 

37Lee County, Fla., Ordinance No. 83-5 
(February 23, 1983). 

38 FLA. STAT. §380.05(1)(c) (1984). 

39 Supra, note 1. 
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40Interview with Robert Alcott, program 
director, ACSC’s, Fla. Dept. of Veterans and 
Community Affairs, Tallahassee (May 23, 1983); 
pers. comm., Terry Hixson, Charlotte County, 
Fla. planning director (November 1983). 

4!Broward County, Fla., Code Ch. 5, Building 
Regulations and Land Use, Art. IX, Broward 
County Land Development Code, §§5-178 to 
5-220 (1984). 

42 Id. at §5-182(i)(4). 

43Palm Beach County, Fla., Code Ch. 10, Art. 
III (1983). 

44FLa. STAT. §161.053 (1984). 

45Lee County, Fla., Ordinance No. 82-45 
(December 8, 1982). 
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Deficit Reduction Act of 1984 
Effects on Industrial Development Bonds: 


IDB’s Make Economic 
Sense Any Longer? 


by Gerald T. Heffernan and R. William Ide III 


tate and local government 

officials responsible for the 

issuance and use of industrial 
development bonds (“IDB’s”) are now 
adjusting to portions of the Deficit 
Reduction Act of 1984 (the “Act”), recently 
passed by the Congress, which limits the 
use of such tax exempt obligations. Govern- 
mental entities have long issued general 
obligation debt and bonds to finance 
revenue-based projects such as water 
systems, electric-generating facilities and 
municipally-owned hospitals. In recent 
years, local government entities have also 


issued industrial development bonds, the 
proceeds of which are used by private 
parties to enhance economic growth and 
serve the community. It is this kind of 
bonds that is affected by the new federal 
legislation. 

Congress made a number of changes in 
the Internal Revenue Code of 1954, as 
amended (the “Code”) in the Act to further 
restrict IDB financing. Among those are 
the “private activity bond” cap,' the 
individual user cap,? restrictions on the 
acquisition of land and existing facilities,3 
restrictions on the use of accelerated depre- 


ciation for facilities financed with tax- 
exempt obligations,* and the sunset of 
“small issue” IDB’s except for manufact- 
uring facilities after December 31, 1986.5 
The language chosen by Congress, as ampli- 
fied by the United States Treasury in its 
regulations interpreting Congress’ lan- 
guage, may now be broad enough to make 
IDB financing so difficult and burdensome 
as to draw into question its continuing 
viability. The Treasury has renewed its 
attack in its recent published “reform” 
proposal, which would tax interest on 
bonds if more than one percent of bonds 
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proceeds were used by any nongovern- 
mental entity.® 


“Principal User” Concerns 

The Act adds a new §103(b)(15) to the 
Code which provides that interest on a 
small issue IDB is not tax-exempt if the 
amount of the small issue allocated to a test 
period beneficiary, when added to its 
outstanding tax-exempt IDB’s, exceeds $40 
million. The computation is a national one. 
This limit on individual taxpayer use of 
IDB’s effectively caps repeated use of tax- 
exempt financing by the same entities, 
companies or persons which results in a 
curb on overall IDB volume. “Test-period 
beneficiary” is defined to include 
any person who was an owner or principal user 
of facilities being financed by the issue at any 
time during the 3-year period beginning on the 
later of 

(i) the date such facilities were placed in 
service, Or 

(ii) the date of the issue.’ 

If a facility has more than one user, the 
amount of the bonds is allocated between 
or among the users on the basis of their use. 
All outstanding IDB’s, not just small issue 
IDB’s, are counted when computing the 


The Journal features this 
month’s Tax Section column 
because of its general interest 
to many members of the Bar. 


$40 million limit during the test period. 
Consequently, if a beneficiary has $35 
million in 1983 multifamily rental housing 
bonds outstanding and a $6 million small 
issue is proposed, the latter issue would 
take the beneficiary over the $40 million 
limit and interest on the bonds would 
become taxable. 

Because of the way in which “test-period 
beneficiary” is defined, this individual user 
cap is broader than it might at first appear 
to be. One may consider this issue in the 
context of a shopping center. The IDB’s are 
allocated to the owner. In addition, each 
tenant who uses more than 10 percent of 
the shopping center would be a “principal 
user.” A management company, operating 
under a management contract which is not 
a qualifying one, is also a principal user. If, 
during the three-year test period, there are 
multiple tenants of the same space repre- 
senting more than 10 percent of the 
shopping center or multiple managers, each 
is a beneficiary of the IDB’s as well. Oncea 
principal user is a test period beneficiary as 
to an IDB issue, it remains so for the life of 
the bond issue. 

Consequently, company X who leases 15 
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percent of a shopping center during the 
first year it is open and five years later 
becomes a beneficiary of another IDB will 
cause those latter IDB’s to be counted 
against the first issue to the extent that 
those bonds are still outstanding. If that 
results in taking the issue over the $40 
million cap, the issue becomes taxable 
from the date of issue. A shopping center 
owner, meticulous as to the bonds out- 
standing of its major tenants, may neverthe- 
less be unwilling to take the risk that a 
former tenant may some day take action 
which would cause its IDB’s to become 
taxable retroactively. This same scenario 
could plague a company that finances a 
headquarters office building with IDB’s 
but leases a portion of it during its original 
operational stage to a major tenant. 


Aggregation of Issues 
for a Single Project 

As a means to avoid the $10 million 
maximum aggregate amount of bonds out- 
standing as to a principal user in each 
political subdivision,® some financings for 
office buildings and shopping centers in 
particular had effectively split ownership in 
the facility. This permits the office buildings 
to be financed with separate issues for each 
floor, or shopping centers to be financed 
with separate issues for individual stores. 
The Act curtailed this financing mechanism 
by an “anti-condominium” provision which 
aggregates IDB issues part or all of which 
are used with respect to a single building, 
an enclosed shopping mall, or a strip of 
offices, stores, or warehouses using substan- 
tial common facilities.'° A principal user of 
one such IDB issue is treated as a principal 
user of ail. 

A second problem exists with regard to 
residential rental projects for the elderly. 
Many of these projects, known as congre- 
gate care facilities, include nursing care 
components in the residential rental facility. 
An owner of a residential rental project 
financed under §103(b)(4)(A) of the Code, 
which has within its single building a 
nursing care facility that formerly might 
have been financed as a small-issue IDB by 
an unrelated ownership entity, would be a 
principal user of the nursing care facility 
and may cause the nursing care facility 
bonds to become taxable under the $40 
million restriction. Even if there are 
separate buildings, a sufficient common- 
ality of facilities may cause the same 
problem. If the two issues were treated as 
one under §103(b)(6)(P), the capital ex- 
penditures attributable to the residential 
rental project would almost certainly put 


the single issue for the nursing home above 
the $10 million level permitted under 
§103(b)(6)(D). 


Acquisition of Existing Facilities 
Subject to certain limited exceptions, 
§103(b)(16)(A) now precludes more than 
25 percent of bond proceeds from being 
used for the acquisition of land.!! 
§103(b)(17) prohibits bond proceeds from 
being used to acquire existing facilities, 
unless the first use of the property follows 
the acquisition or unless rehabilitation 
expenditures equal or exceed 15 percent of 


the cost of acquiring the existing property.!2 
These new restrictions apply to both small 
issue IDB’s and exempt facility IDB’s. Asa 
result, acquisition of property with rela- 
tively new improvement with bond proceeds 
is made difficult, if not impossible. 

It is interesting to contrast this result 
with another government program, Federal 
Housing Administration (“FHA”) co- 
insurance under 12 U.S.C. §1715z. FHA is 
authorized to insure mortgages in connec- 
tion with the purchase or refinancing of 
existing multifamily rental housing proj- 
ects. Among its purposes are the promotion 
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of local housing and neighborhood con- 
servation measures and the prevention of 
the erosion of the multifamily rental 
housing market.'? Under the co-insurance 
program, the mortgage risk is to be assumed 
in part by a commercial lender approved by 
HUD." FHA regulations, however, require 
that rehabilitation expenditures may not 
exceed 15 percent of the property’s value 
after completion of the rehabilitation or 
$6,500 per unit, whichever is greater.'5 
When FHA co-insurance is combined with 
tax-exempt financing, consequently, a fine 
line must be drawn between making rehabil- 
itation expenditures equal to or exceeding 
15 percent of the cost of acquiring the 
existing property to satisfy §103(b)(17) and 
at the same time making rehabilitation 
- expenditures not exceeding 15 percent of 
the property's value after completion of the 
rehabilitation for FHA purposes. 
Another difficulty comes in the trustee’s 
monitoring of rehabilitation expenditures. 
Since the consequences of noncompliance 
are again taxability of the interest on the 
IDB, the trustee will be expected to shoulder 
on behalf of the bondholders the responsi- 
bility of assuring that the proper rehabilita- 


tion expenditures are made. Some trustees 
may simply be unwilling to assume this 
added responsibility. At a minimum, the 
cost to obtain a trustee who is willing to 
serve in an acquisition financing is likely to 
increase due to the additional work 
required. 


Problems with the State Cap 

Section 103(n) of the Internal Revenue 
Code (“Code”) sets state-by-state volume 
limits of $200 million or $150 per capita 
(whichever is greater) for all “private 
activity bonds.” Florida’s allocation for 
1985 is approximately $1.6 billion, which 
sounds adequate when compared to 1983 
IDB issuance of just under $1 billion in 
Florida.'© Problems may come, however, 
as local units jockey for portions of the 
state cap. 

The Governor of Florida exercised the 
option granted under the federal legislation 
by issuing an executive order which imple- 
mented the volume limitation.'? Recently 
executive orders have been amended to 
clarify the Governor’s initial one.'* Of 
critical importance, however, is the fact 
that each county’s allocation is based on 


the county’s population in proportion to 
the entire population of the state, as deter- 
mined by the Bureau of Economic and 
Business Research of the University of 
Florida. A county with 3 percent of the 
state’s population would, for example, have 
1.5 percent of the annual private activity 
bond limit. A county’s share may be aug- 
mented by using part of the allocation 
reserved to the state for certain projects. 

Before July 1 of each year, the state 
allocation pool is to be available for 
“priority projects,” defined to include waste 
resource recovery facilities; sewage or solid 
waste disposal facilities; air or water pollu- 
tion control facilities; a project located ina 
designated enterprise zone;!® and projects 
of state agencies. 

Consequently, bonds issued by a county 
for a sewage disposal facility, for example, 
might receive a part of the state allocation 
pool and leave the county’s allocation 
available for other private activity bonds. 
Although any remaining part of the state 
allocation pool may be used for any private 
activity bond after July 1, a county may 
utilize the state allocation pool only after 
the allocation for the county in which the 
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project is located has been exhausted. 
Pollution control facilities and solid waste 
disposal facilities are so expensive, however, 
that a single project may totally consume a 
county’s allocation and the county will 
therefore be dependent on a portion of the 
state allocation. Counties with small popu- 
lations may not even have sufficient alloca- 
tion to permit the traditional types of 
economic development projects, such as 
light manufacturing facilities or commer- 
cial facilities, and these projects do not 
come within the priority project definition. 


New Treasury regulations result in other 
problems. Convention, trade show, airport, 
dock, wharf, or mass commuting facilities 
and subordinate facilities directly related 
to those facilities were not included within 
the definition of “private activity bond” 
subject to state cap limitations if the facili- 
ties are owned by or on behalf of a govern- 
mental unit throughout the term of the 
bond issue. Property leased by the govern- 
mental unit will be treated as owned by the 
governmental entity only if the lessee irre- 
vocably elects not to claim depreciation or 
the investment tax credit with respect to the 
property. 


While that appears to have carved out a 
substantial exception for the listed facilities, 
the Treasury regulations have narrowed 
that gap considerably.2” For example, a 
facility financed with IDB’s is deemed to 
include the entire facility and not merely 
the part financed with IDB proceeds.?! If 
IDB proceeds are used to provide a hangar 
at an airport and any portion of that 
airport is treated as owned by a nongovern- 
mental entity, the IDB issue will not qualify 
for the exception. 


Secondly, if private activity IDB’s are 
used to make additions to a facility that 
was financed initially with nonprivate 
activity IDB’s, then the portion of the 
nonprivate IDB’s still outstanding on the 
date of the issuance of the private activity 
IDB’s are considered as part of the second 
issue.22 For example, a city issues $50 
million in IDB’s to construct an airport 
qualifying for the private activity bond 
exception in 1984. It then issues $10 million 
in IDB’s to construct a hotel that is func- 
tionally related and subordinate to the 
airport and owned bya taxable corporation 
for federal income tax purposes Although 
the 1984 IDB’s do not become private 
activity bonds as a result of the 1985 issue, 
the city is treated as issuing $60 million of 
private activity bonds in 1985. These kinds 
of transactions can quickly consume the 
local government’s allocation, particularly 


after 1986 when the per capita ceiling drops 
from $150 to $100. 

A third problem occurs if a governmental 
Owner ceases to be treated as the owner 
after IDB’s are issued under the govern- 
mental ownership exception. If, for 
example, the city were to sell its airport 
facility, the bonds used to finance the 
facility which are outstanding at the time of 
the sale become private activity bonds. 
They will be treated as being issued in the 
calendar year in which the sale occurred.” 
If the private activity bond limit for that 
year would be exceeded, interest on the 
IDB’s becomes taxable as of the date on 
which the sale occurred. The only exception 
is if the sale is for the property’s fair market 
value and all of the proceeds of the sale are 
used within six months to redeem outstand- 
ing bonds.”4 Since property tends to increase 
in value, it will likely be impossible to sell 
property for its fair market value and also 
apply all of the proceeds of the sale to the 
redemption of bonds. 


Consumer Loan Bonds 

One way in which small issue IDB limits 
were avoided was to combine the financing 
of facilities for use by nonexempt persons 


(private entities) with those of exempt 
persons (typically, entities qualifying under 
§501(c)(3) of the Code). The bonds would 
be issued under §103(a) of the Code, and 
they would not be considered IDB’s as long 
as less than 25 percent of bond proceeds 
were used in the trade or business of a 
nonexempt person. For example, $40 
million in bonds may be issued for the 
benefit of a nonprofit hospital while $10 
million of the bond proceeds is loaned to a 
professional corporation to construct an 
adjacent medical office building. 

New §103(0) effectively prohibits this 
type of transaction today. Interest on a 
“consumer loan bond” is not exempt from 
federal income taxation. Subject to certain 
exceptions, a “consumer loan bond” is 
defined to include any obligation issued as 
part of an issue all or a significant portion 
of the proceeds of which are reasonably 
expected to be used directly or indirectly to 
make or finance loans to nonexempt 
persons. “Significant portion” means more 
than five percent. Consequently, in the 
hospital/ medical office building example, 
25 percent of bond proceeds may no longer 
be loaned to the nonexempt professional 
corporation. 
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Section 103(c) of the Code had already 
provided that interest on “arbitrage bonds” 
was not exempt from federal taxation. The 
Act added further restrictions on IDB’s if 
their classification as arbitrage bonds is to 
be avoided. 

Anarbitrage bond is one whose proceeds 
are invested in securities, the yield on which 
exceeds the yield on the bonds by an 
amount greater than that permitted by the 
Code and Treasury regulations. The 
purpose of the arbitrage provision is to 
restrict the profit that issuers might realize 
from the issuance of tax-exempt obligations 
and the subsequent investment of the 
proceeds in higher yielding taxable obliga- 
tions. For example, without this limitation, 
a city might simply issue bonds at a 10 
percent interest rate and invest bond pro- 
ceeds in 14 percent taxable obligations. It 
could pocket the difference as profit, while 
denying the federal government tax rev- 
enues from interest on the initial bond 
issue. 

The Code and applicable regulations 
previously provided a reasonable rule for 
investment earnings on bond proceeds. For 

example, bond proceeds could be invested 
at unrestricted yields for a “temporary 
period” of up to three years pending 
construction or acquisition of the project 
financed with bond proceeds. For a 
construction project, the period could be 
extended to five years with the certification 
of an independent architect or engineer 
that the longer temporary period was 
necessary or the Internal Revenue Service 
provided a ruling that a longer period was 
necessary.25 Secondly, a reasonably re- 
quired reserve or replacement fund of not 
more than 15 percent of bond proceeds 
(but not more than the lesser of 125 percent 
of average annual debt service or 100 
percent of maximum annual debt service) 
could be invested at unrestricted yield.”° 
Other exceptions existed as well. The Act 
reduces these arbitrage opportunities. 

Arbitrage considerations are divided 
between “acquired purpose obligations” 
and “acquired nonpurpose obligations.” 
The former term applies to the obligation 
acquired for the governmental purpose 
that the bonds were issued, e.g. the loan 
agreement signed by the borrower of IDB 
proceeds. Treasury regulations had for 
some time limited the yield on an acquired 
purpose obligation so that the yield on it 
could not be materially higher than the 
yield on the bonds.?’ Acquired nonpurpose 
obligations are securities or obligations in 
which gross proceeds of a bond issue are 
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invested and which are not acquired to 
carry out the public purpose of the issue.”8 

The Act and the Temporary Regulations 
recently issued by the Treasury on this 
subject?’ provide tough, new restrictions 
which limit the amount of nonpurpose 
obligations which may be invested at a 
yield higher than the yield on the bonds and 
require a rebate of arbitrage earnings to the 
United States Treasury. Moreover, interest 
on IDB’s is taxable retroactively from the 
date of issue if the IDB issue fails at any 
time during the period the bonds are out- 
standing to comply with the Code and 
Temporary Regulations. A late payment of 
a rebate is enough to trigger retroactive 
taxability. 

The new requirements create several 
problems. A few are offered as illustrations. 
Bond proceeds can still be placed in a 
construction or acquisition fund for as long 
as three years and invested at unrestricted 
yields, but arbitrage earnings on the con- 
struction or acquisition fund must be 
rebated to the Treasury unless all of the 
gross proceeds of the issue are expended 
within. six months after the bonds are 
issued.39 This may result in larger bond 
issues, because the borrower can no longer 
anticipate using these investment earnings 
for the project. Borrowers may find that 
the closing of an IDB financing is best 
delayed until costs have been or are about 
to be incurred. 


Federal Guarantees: Impact on Letters 
of Credit | 
A number of federal government pro- 
grams exist which guarantee debt obliga- 
tions, some of which had been used in 
conjunction with the issuance of tax- 
exempt bonds. One of the most publicized 
was the use of Federal Deposit Insurance 
Corporation (FDIC) and Federal Savings 
and Loan Insurance Corporation (FSLIC) 
guarantees. Bond proceeds would be 
deposited in a federally-insured institution. 
The funds, thereby, were insured up to 
$100,000 for each beneficial owner of the 
funds. The depository institution agreed to 
loan an equal amount to private users for 
projects otherwise eligible for IDB financ- 
ing. The bondholder’s investment was thus 
effectively insured up to $100,000. 
Congress concluded that the use of 
federal guarantees “results in a double 
subsidy.”3! Moreover, the federally guaran- 
teed tax-exempt bonds were more attractive 
than United States Treasury securities 
which are taxable. Consequently, the Act 
denies tax exemption to interest income 
from IDB’s using federal guarantees.*? 
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The IDB user has, with increasing fre- 
quency, used letters of credit from highly 
rated banks to support the credit analysis 
of potential bond purchasers. The IDB 
user pays a fee to a bank, in return for 
which the bank agrees to pay the principal 
of and interest on the IDB’s if the IDB user 
were to default on its obligation. Such a 
structure results in a lower interest rate on 
the IDB’s because of the greater security 
offered the bondowners. 

It may safely be said that no one in the 
bond community anticipated that the 
federal guarantee provision would affect 
the ability to use letters of credit in IDB 
transactions. In two recent cases, however, 
a federal appeals court33 and a federal 
district court34 have held that bank letters 
of credit were deposits insured by FDIC. 
Since the legislative history of §103(h) did 
not disclose whether Congress intended to 
include within the guarantee prohibition a 
guarantee which was itself insured by an 
instrumentality of the federal government, 
necessary adjustments have been required 
in tax-exempt financings to assure that 
interest on the bonds does not become 
taxable by reason of the use of a letter of 
credit. 


Conclusion 

Congress has so severely restricted IDB’s 
that many potential users have been 
removed from the tax-exempt market. 
Others may find that IDB’s make little 
sense after weighing their business interests 
with the proposed debt structure. 

Lawyers must assist their clients in 
assessing the large number of new rules 
which may or may not affect the economic 
viability of IDB’s as they relate to each 
individual financing. Moreover, attorneys 
representing issuers and bank trustees also 
have significant new concerns to contend 
with. The Act, therefore, has imposed 
significant new challenges to lawyers 
working with IDB financing as well as 
potential IDB users. BJ 
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the first bond year, the initial rate of interest for 
the obligations determined under the formula 
contained in the bond indenture and (2) for any 
subsequent bond years, the weighted average 
rate of interest for the obligations during the 
preceding year. The Temporary Regulations 
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by using a rate whicn is the first rate determined 
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Imagine: 


spectacular new office tower. 


just one small hitch. 


The site for the monumental new office building seemed 
perfect. Except for one thing. The company preferred 
not to have a train running through the lobby. 

But a railroad held a right of way across the 
property, and train tracks were scattered over part of 
an otherwise picturesque scene. 

Then a number of other problems crept up, and 
they threatened to shatter everything. 

They didn’t. Because Commonwealth worked with 
counsel and representatives from the railroad, the city 
and the company to keep things on track. 

The result: The right of way, the train tracks, 
and all the other complications were cleared. And the 
building— instead of the 5 o'clock express —arrived right 
on schedule. 
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Criminal Law 


by Diane E. Marger 


Attorneys may now be required to report 
any cash payments over $10,000 received 
froma client. This new reporting provision 
was made part of the Tax Reform Act of 
1984. The regulation, codified as 26 U.S.C. 
§60501, provides that any person who, in 
the course of his trade or business, receives 
more than $10,000 in cash or foreign 
currency in one transaction, or in two or 
more related transactions, must report the 
transaction or transactions to the I.R.S. by 
the 15th day after the date of the trans- 
action. This includes any transaction which 
takes place after December 31, 1984. The 
report will contain the payor’s name, 
address, the amount of money received, the 
date and nature of the transaction(s), and 
any other information required by reg- 
ulation.! 

The attorney filing this report of cash 
payments must also furnish the person 
paying him the money with a written 
statement essentially confirming the con- 
tents of the report. This confirmation must 
be completed on an annual basis.” 

The ramifications of the new reporting 
law are complex and substantial. The law 
creates a series of problems for the practic- 
ing attorney from legal, ethical and ac- 
counting standpoints. 

This article will discuss the law as en- 
acted, question the applicability of the law 
to attorneys, analyze the form provided by 
the I.R.S.;3 and outline and discuss the 
legal and ethical ramifications of the Act. 
There will also be some discussion of what 
some criminal defense attorneys view as a 
trend by the government to diminish or 
extinguish the attorney-client privilege, 
thereby deterring attorneys from partici- 
pating in the defense of criminal cases. This 
has resulted in giving the government the 
ultimate tactical advantage; the “ability to 
infringe upon the ability of the accused to 
obtain representation and assistance from 
the attorney of his choice.” 


New LR.S. Reporting Law: 
A Further Decline of Client Confidentiality 


The new law also creates an ethical dilemma for the civil or criminal practitioner. 


The Law 


26 U.S.C. §60501 is set forth below in its 
entirety: 


(a) CASH RECEIPTS OF MORE THAN 
$10,000.—Any person— 


(1) who is engaged in a trade or business, and 

(2) who, in the course of such trade or 
business, receives more than $10,000.00 in cash 
in | transaction (or 2 or more related transac- 
tions), shall make the return described in sub- 
section (b) with respect to such transaction (or 
related transactions) at such time as the secretary 
may by regulations prescribe. 

(b) FORM AND MANNER OF RETURNS 
—A return is described in this subsection if such 
return— 

(1) is in such form as the Secretary may 
prescribe, 

(2) contains— 

(A) the name, address and TIN of the person 
from whom the cash was received, 

(B) the amount of cash received, 

(C) the date and nature of the transaction, and 

(D) such other information as the Secretary 
may prescribe. 

(c) EXCEPTIONS.— 

(1) Cash Received by Financial Institutions— 
Subsection (a) shall not apply to— 

(A) Cash received in a transaction reported 
under title 31, United States Code, if the Secre- 
tary determines that reporting under this section 
would duplicate the reporting of the Treasury 
under title 31, United States Code, or 

’ (B) Cash received by any financial institution 
(as defined in subparagraphs (A), (B), (C), (D), 
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(E), (F), (G), (J), (K), (R), and (S) of section 
5312(a)(2) of title 31, United States Code). 

(2) Transactions Occurring Outside the United 
States—Except to the extent provided in regu- 
lations prescribed by the Secretary, subsection 
(a) shall not apply to any transaction if the entire 
transaction occurs outside the United States. 

(d) CASH INCLUDES FOREIGN CUR- 
RENCY—For purposes of this section, the term 
“cash” includes foreign currency. 

(e) STATEMENTS TO BE FURNISHED 
TO PERSONS WITH RESPECT TO WHOM 
INFORMATION IS FURNISHED—Every 
person making a return under subsection (a) 
shall furnish to each person whose name is set 
forth in such return a written statement show- 
ing— 

(1) the name and address of the person making 
such return, and 

(2) the aggregate amount of cash described in 
subsection (a) received by the person making 
such return. 

The written statement required under the 
preceding sentence shall be furnished to the 
person on or before January 31 of the year 
following the calendar year for which the return 
under subsection (a) was made. 


26 U.S.C. §60501 was apparently enacted 
without any thought of the effect that it 
might have upon the legal! profession. It is 
clear from a reading of the legislative 
history that no consideration was made of 
any potential violations of the attorney- 
client privilege based on the reporting act. 

The Act is also subject to the interpreta- 
tion that it is not intended to control the 
reporting of fees by attorneys. Specificaliy, 
the Act is directed to any person who is 
engaged in a trade or business;® the provi- 
sion does not include a statement as to 
persons involved in a “profession,” such as 
attorneys. Arguably then, attorneys are not 
covered by the provision.’ 

Despite this analysis, the I.R.S. appears 
ready to enforce the law against attorneys. 
In a recently published article, an Internal 
Revenue spokesman was quoted as stating 
that although the Internal Revenue Service 
had not originally sought the provision in 
the legislation, it now plans vigorously to 
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enforce it. Individual attorneys, and or- 
ganizations representing attorneys, are now 
involved in efforts to have the Internal 
Revenue Service change the requirement, 
either administratively or legislatively, to 
exempt privileged relationships,® such as 
those involving the attorney-client privilege. 


What Must be Reported—The Form 
Although some ambiguity exists about 
the applicability of this law to attorneys, 
che requirements under the Act are fairly 
straightforward. The form is required for 
cash transactions only. Only payments 
received in excess of $10,000 must be 
reported. This is required whether the 
money is acquired during one or several 
transactions. Traveler’s checks, cashier’s 
checks, and the like are not included in the 
reporting provisions. '® Moreover, in order 
to trigger the reporting requirement there 
must be a physical receipt of cash. For 
example, the receipt of a wire transfer of 
funds would not be covered by the law.!! 
The form devised by the Secretary creates 


additional problems. The form will be 
analyzed by sections. 

Part | of Form 8300 (Rev.) calls for 
information concerning the individual or 
organization for whom the transaction was 
completed. In essence, part | calls for the 
attorney to disclose to the government the 
name of his client. Clients’ names or infor- 
mation involving the receipt of fees may be 
privileged under the attorney-client priv- 
ilege'? or be a violation of the Florida Code 
of Professional Responsibility.'° 

Attorneys are also required to supply the 
passport number, country of origin, alien 
registration number, social security number 
and other very personal information about 
the individual or organization for whom 
the transaction was completed. This in- 
formation might well be considered con- 
fidential information, obtained in the 
course of the attorney-client privilege. 
Moreover, attorneys rarely ask for the 
passport or alien registration numbers of a 
client. An attorney would be acting as an 
investigator for the government if he were 


Performance 
for structured 


34 THE FLORIDA BAR JOURNAL/MAY 1985 


to ask for this information. 

Part 2 of Form 8300 requires the disclo- 
sure of the identity of individuals conduct- 
ing the transaction. This presupposes an 
agency type relationship. It also calls for 
personal and revealing information. Com- 
pletion of the form might well be a volun- 
tary disclosure of clients’ confidences or 
secrets or breach of the attorney-client 
privilege. This is especially true where an 
unidentified third party delivers the money 
to a lawyer’s office and immediately 
departs. What should the attorney do? 
Guessing the identity of the “source” and 
disclosing this “guess” to the government 
contravenes good legal practices. 

Supplying the information required 
under parts | and 2 of Form 8300 might 
implicate the client in the very criminal 
activity for which legal advice was sought. 
That information should be considered 
privileged.'* In fact, by completing this 
form, the attorney may be creating evidence 
which would later be used against his 
client.'5 This not only interferes with the 
attorney-client relationship, but in essence 
brings attorneys in direct conflict with their 
clients. 

Any attorney filing an 8300 form must 
recognize that, at the time of filing, he is 
potentially a witness against his client. This 
creates serious ethical problems for the 
attorney.!6 

Part 3 of Form 8300 requires a descrip- 
tion of the transaction and method of 
payment. Within that subpart, the attorney 
is to list: (1) the amount of cash received; 
(2) the amount of cash received in $100 
bills; (3) the nature of the transaction along 
with a description of the property or service; 
(4) method of payment by customer, in- 
cluding the designation as to whether it was 
paid in U.S. currency or coin or foreign 
currency and (5) the date paid. By supplying 
a description of the service rendered, the 
attorney would compromise the very es- 
sence of the attorney-client privilege. Con- 
versely, if an attorney fails to describe 
adequately the services that he rendered, he 
may then be subject to prosecution for 
obstruction of justice, or civil or criminal 
penalties for failing to comply fully with 
the informational requirement of the law.” 


Additional Legal Ramifications 

The legal ramifications of an attorney’s 
compliance with 26 U.S.C. §6050I are 
significant and extensive. While some of 
the ramifications are addressed in this 
article, because the regulation has just been 
enacted and there is no case law interpreting 
it yet, there may be some legal effects which 
cannot be anticipated. 
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© No Time Limit For Payment Report- 
ing Requirements 

One issue of great concern relating to the 
new law is that it relates to one or more 
cash payments which exceed $10,000. Un- 
fortunately the law does not limit the time 
in which the cash must be received. It 
appears that to comply with the code an 
attorney would be required to maintain 
records for many years, especially if the 
lawyer receives numerous small cash pay- 
ments annually from the same client. This 
creates practical problems for many law 
firms. One suggestion is that such annual 
payments would not be “related” and 
therefore would not have to be totaled in 
the report of cash payments. It is foresee- 
able, however, that the Internal Revenue 
Service could lump legal services (for any 
purpose) into related transactions and re- 
quire attorneys to report these amounts. 
The results could be to make lawyers both 
informants and bookkeepers. 

© Creating Evidence 

In essence, by compiling these forms and 
documents, interrogating individuals as to 
their passport and identification numbers, 
lawyers would be creating evidence against 
their clients. These documents might later 
constitute “required records” and be ad- 
missible against the client under the “re- 
quired records doctrine.”!8 

In addition, attorneys may well find 
themselves spending more time testifying 
before grand juries than practicing law. 
The practice of subpoenaing attorneys to 
testify before grand juries about their clients 
has reached epidemic proportions. This is 
particularly true in the State of Florida.'9 
Moreover, attorneys who are members of 
The Florida Bar are being subpoenaed 
throughout the country and being forced to 
travel to locations far from their practice in 
order to testify against clients concerning 
matters most lawyers thought were priv- 
ileged.2 

© Lawyers as Targets 

There is a widespread belief, at least 
among criminal defense lawyers, that at- 
torneys are increasingly becoming targets 
of the federal government. While the gov- 
ernment concedes the point, it has suggested 
that this is because of the increasing in- 
volvement of attorneys in illegal activities. 
Some lawyers believe that there is a syste- 
matic effort to prosecute and therefore 
neutralize successful criminal defense law- 
yers.2! This law is another modification of 
the attorney-client privilege that dramatic- 
ally affects criminal defense lawyers. 

The potential for undercover or “sting” 
type operations to enforce the reporting 


provisions of 26 U.S.C. §60501 are enor- 
mous. There is a growing recognition that 
the Internal Revenue Service has become 
an undercover criminal investigative agency 
which is particularly interested in posing as 
and prosecuting attorneys.22 

© Government Seizure of Attorney’s 
Fees 

One wonders why the government now 
seeks reporting by attorneys of cash re- 
ceipts. In the normal course of practice, 
most attorneys and firms deposit their cash 
receipts in the same manner as their checks 
and other noncurrency transactions. If a 
deposit is made in excess of $10,000, the 
banks are currently required to report such 
transactions.?3 

Certain lawyers have no doubt however 
about the government’s rationale. The 
government is now attempting to seize and 
forfeit fees paid to attorneys by clients who 
are convicted of racketeering offenses. The 
government has sought the return of these 
fees, paid to attorneys years before, on the 
grounds that these fees were “profits” of a 
racketeering enterprise.24 Although the 
federal district courts have disagreed as to 
whether such fees can be seized by the 
government, there is an increasing attack 
on fees paid to firms for client represen- 
tation.25 The result of the government’s 
attempts, both successful and, as yet, un- 
successful, to forfeit attorney’s fees has 
been to severely affect the availability of 
criminal defense lawyers to those individ- 
uals entitled to such lawyers under the 
United States Constitution. As one com- 
mentator has suggested, when an attorney 
who has completed a case may lose his 
entire fee because of a RICO action by the 
government, a lawyer “would be potentially 
committing economic suicide” in taking 
such cases.26 Although 26 U.S.C. §60501 
does not, in and of itself, suggest that 
RICO actions against attorney’s fees will 
be increasing, it certainly facilitates such 
actions. 


Ethical Considerations 

At this point, it appears obvious that 
practitioners must assume that 26 U.S.C. 
§60501 is applicable to them. Lawyers have 
three options: (1) individually challenging 
the law on a case-by-case basis; (2) joining 
together as a class to seek administrative or 
legislative relief; or (3) blindly complying 
without question. The first two remedies 
may be mandated by our Code of Profes- 
sional Responsibility. The last may subject 
the practitioner to malpractice actions or 
ethics sanctions. 

© Advising the Client 
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It appears incumbent upon the practi- 
tioner to advise clients in advance of the 
provisions of 26 U.S.C. §6050I and the 
attorney’s intention of complying with that 
law. It is obvious that the effect of such a 
conversation may be drastic and may dam- 
age the attorney-client relationship. A fail- 
ure to disclose the law would be unfair and 
unprofessional. 

Advising a client about the reporting 
provisions does not perniit the attorney to 
comply with them. Regardless of the law, it 
appears that the canons of The Florida Bar 
would prohibit such disclosure unless the 
client specifically waives the attorney-client 
privilege as to that information. 

In addition to the privilege, lawyers are 
ethically bound to protect the secrets of 
their clients. This ethical consideration 
goes beyond the attorney-client privilege.?’ 
Although the Code of Professional Re- 
sponsibility permits lawyers to reveal client 
confidences or secrets when required by 
law, the code is very specific about lawyer 
responsibility in that regard. Disciplinary 
Rule 4-101(D)(1) provides as follows: 

(D) A lawyer shall reveal: 

(1) Confidences or secrets when required by 
law, provided that a lawyer required by a 
tribunal to make such a disclosure may first avail 
himself of all appellate remedies available to 
him. 

The rules therefore mandate that while 
an attorney may supply information when 
required to do so by a court of law or other 
tribunal, he should not do so without the 
direction of such a tribunal. In addition, it 
is appropriate to seek all appellate reme- 
dies available to him.?8 Compliance, with 
the provisions of 26 U.S.C. §60501 without 
seeking an appropriate court order, or 
appellate review might well be a breach of 
the attorney-client privilege as to certain 
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matters, and a violation of the Code of 
Professional Responsibility. 

Lawyers are now placed between a rock 
and a hard place. Attorneys cannot be the 
independent judges of whether compliance 
with the law violates the attorney-client 
privilege. Where the privilege even arguably 
exists, attorneys are ethically bound to 
assert it. Advising the client of the existence 
of the reporting act, without more, probably 
does not constitute a full and complete 
waiver by him. 

© Potential Witness Against Client 

Every time an attorney fills out such a 
form, in compliance with 26 U.S.C.§60501, 
he becomes a potential witness against his 
client. This creates a mammoth catch 22 
situation, since lawyers are ethically bound 
to decline employment or withdraw from 
employment where they may be called as 
witnesses against their clients. 


Conclusion 

It is apparent that the Internal Revenue 
Service intends to enforce the provisions of 
26 U.S.C. §60501 against attorneys. The 
legal community or individual attorneys 
must seek clarification, modification or 
exemption from this reporting law. BJ 
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ABA Monitors 
Forfeiture Attempts 


The American Bar Association is 
asking Florida criminal defense 
lawyers to cooperate in reporting 
instances where federal prosecutors 
seek to confiscate professional legal 
fees paid in drug and racketeering 
cases. 

‘According to Orlando attorney 
James M. Russ, a member of the ABA 
Section of Criminal Justice, some 
U.S. attorneys are reading sections of 
the Comprehensive Crime Control Act 
of 1984 as allowing the government to 
seek forfeiture of legal defense fees in 
some cases. 

The ABA is monitoring enforce- 
ment of the statute and requests any 
member of The Florida Bar encounter- 
ing such a forfeiture attempt to con- 
tact Thomas E. Smith, Associate 
Director, Section of Criminal Justice, 
American Bar Association, 1800 M 
St., N.W., Second Floor, Washington, 
D.C. 20036-5886. 
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126 U.S.C. §6050I. 

226 U.S.C. §60501(e). 

3The secretary has now provided Form 8300 
(Rev.). These forms are available from the 
Internal Revenue Service at their offices located 
throughout the state. 

4Robinson, Targeting Lawyers, 7 NAT'L. L. J. 
19 (1985). 

5[1984] U.S. Cope Conc. & Ab. News 981, 
987. 

626 U.S.C. 60501(a)(1). 

7 Trade is defined by Black’s Law Dictionary 
as the act or business of exchanging commodities 
by barter; or the business of buying and selling 
for money; traffic; barter. The business which a 
person has learned and which he carries on for 
procuring subsistence, or for profit; occupation 
or employment, particularly mechanical em- 
ployment; distinguished, from the liberal arts 
and learned professions, and from agriculture. 
[Citations omitted] BLAcK’s LAw DICTIONARY 
(rev'd 4th ed. 1968). 

8 Targeting Lawyers, supra, n. 4. 

9The American Bar Association’s criminal 
justice and taxation sections are involved in 
these efforts. Id. 

10T.R.S. Form 8300 (Rev.) on the reverse side 
contains the definition of cash utilized in the 
statute. The definition is as follows: 

“Cash.—The coin and currency of the United 
States or of any other country, which circulate in 
and are customarily used and accepted as money 
in the country in which issued. It includes United 
States silver certificates, United States notes, 
and Federal Reserve notes but does not include 
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bank checks, traveler’s checks, or other nego- 
tiable or monetary instruments customarily 
accepted as money.” 

'! Form 8300 also defines “transaction in cash.” 

“Transaction in Cash—A transaction involv- 
ing the physical receipt of cash from a person. A 
transaction in cash does not include a receipt of 
funds by means of bank check, bank draft, wire 
transfer, or other written order that does not 
include the physical transfer of cash.” 

'2The federal case law in this area is contra- 
dictory. Florida falls within the Eleventh Circuit 
rulings. The Eleventh Circuit has held that 
matters involving clients’ identities and the 
receipt of fees from a client are not generally 
privileged. See e.g., In re Grand Jury Proceed- 
ings, 708 F.2d 1571 (11th Cir. 1983); In re Grand 
Jury Subpoena (Slater) (Emerson), 694 F.2d 
1258, 1260 (11th Cir. 1982); In re Grand Jury 
Proceedings (Pavlick), 680 F.2d 1026 (Sth Cir. 
1982). The Eleventh Circuit has frequently re- 
quired attorneys to disclose client names and 
fees after grand jury subpoenas have been issued. 
Other circuits, however, impose a far more 
strenuous standard on the government before 
permitting this type of information to be elicited 
from attorneys. See, e.g., United States v. 
Liebman, 742 F.2d 807 (3rd Cir. 1984) [attorney- 
client privilege prevented IRS from obtaining 
list of clients who had erroneously been advised 
that fees charged by the firm were deductible]; In 
matter of Witnesses before the Special March 
1980 Grand Jury, 729 F.2d 489 (7th Cir. 1984); 
In re Grand Jury Subpoena Duces Tecum, 695 
F.2d 363 (9th Cir. 1982). 

13FLA. CODE OF PRoF. REsPON., Canon 4[A 
Lawyer Should Preserve the Confidences and 
Secrets of a Client]. Specifically, EC 4-4 provides, 
“a lawyer owes an obligation to advise the client 
of the attorney-client privilege and timely to 
assert the privilege unless it is waived by the 
client. 

'4See, Inre Grand Jury Proceedings, 600 F.2d 
215, 218 (9th Cir. 1979); note 12 ante. 

'S At least one court has previously held that 
an attorney cannot be compelled to create 
evidence against his client. In re Grand Jury 


Matters, F.2d (84-1556, Ist Cir. 
December 19, 1984); FLA. CopE oF PRoF. 
ReEspon., Canon 4. 

‘6 FLA, CODE OF ProF. Resp., DR 5-102. 

'7 Although the language of 26 U.S.C. §60501 
seems to provide only minor civil penalties for 
failure to comply with the statute, a recent press 
release from the I.R.S. is taking the position that 
a failure to file the form will be prosecuted as a 
misdemeanor. 26 U.S.C. §7203 [willful failure to 
supply required information]. Tarlowe, New 
Internal Revenue Reporting Requirements: 
Blow to Attorney-Client Relations, 7 NAT'L 
L.J. (1985). There are other potential code 
section violations relating to the reporting of 
information required by the I.R.S. that might 
also be violated. See, e.g., 18 U.S.C. §§ 1001, 371. 

'8The “required records doctrine” and its 
ramifications are discussed in some detail in I. 
Cominsky & M. Cominsky, Supreme Court in 
Doe Limits Fifth Amendment Protection, 61 J. 
TAXATION 66 (1984). 

'9 See, e.g., In re Grand Jury Matter Grand 
Jury Number 83-5-13, 735 F.2d 1330 (11th Cir. 
1984); In re Grand Jury Proceedings, supra n. 
12; In re Grand Jury Proceedings, 689 F.2d 1351 
(11th Cir. 1982). 

20 See, e.g., In re Grand Jury Subpoena Duces 
Tecum, supra, n. 12. [attorney from Georgia, 
also member of The Florida Bar, subpoenaed to 
grand jury in So. Dist. of California]; In re 
Grand Jury Proceedings, 600 F.2d 215 (9th Cir. 
1979) [Massachusetts attorney subpoenaed to 
grand jury in W. Dist. of Washington]. This 
appears to be a growing trend throughout the 
U.S., not limited to the Ninth Circuit. 

2! These views were expressed recently during 
a conference held in Key West, Florida, during 
December 1984. Prominent defense lawyers from 
throughout the country commented and advised 
lawyers that the prosecutors are coming after 
defense lawyers. Robinson, supra, n. 4. 

22The editors of the Journal of Taxation, 
August 1984, p. 70-71 outlined new Internal 
Revenue Service guidelines. Internal Revenue 
agents will in the future, and have in the past, 
posed as lawyers and other professionals. Special 


permission to carry out such roles is now required 
if the inquiry is expected to take longer than 
three months or cost more than $10,000. 

23See, 31 U.S.C. §5312. 

*The cases below are not intended to be 
exhaustive, but merely provide a sample of the 
types of cases that have been brought recently. 
See, e.g., United States v. Manigal, 708 F.2d 276 
(7th Cir. 1983); United States v. Alexander, 741 
F.2d 1962 (7th Cir. 1984); United States v. Polis, 
{unreported from Arizona U.P.1. press release, 
January 22, 1985]. There is reason to believe that 
U.S. attorneys throughout the country will now 
be seeking the forfeiture of attorney's fees under 
the newly strengthened Comprehensive Crime 
Control Act of 1984. One case already underway 
is United States v. Sheehan (CR-F-84-198-REC) 
where a Florida attorney was put “on notice that 
any and all assets belonging to the defendants 
are forfeitable to the United States, including 
any attorney fees or other valuable consideration 
received by you or to be received by you for your 
representation of the defendant . . . . [and that] 
the Government considers any overt or covert 
attempt by you to dispose of, conceal or transfer 
any assets of the defendant to be obstruction of 
justice.” The indictment itself specifically lists 
attorney’s fees as forfeitable assets. Florida 
lawyers are not alone. In United States v. 
Rogers, 84~CR-337, a Colorado case, an attorney 
has been told that his fees will be seized if his 
client is convicted. 

25 See, note 4, supra. 

26 Id. 

27FLa, CODE OF PRoF. Resp., EC 4-4. 

28 Because of the recognition that attorneys 
may be required by professional ethics to seek 
appellate remedies before disclosing what they 
believe to be privileged materials whenever an 
attorney is subpoenaed before a grand jury and 
the attorney pleads the existence of an attorney- 
client privilege, the attorney must be afforded a 
reasonable opportunity to be heard and prompt 
appellate review if the.court orders the attorney 
to testify. See, Inre Grand Jury Proceedings, 708 
F.2d 1571 (11th Cir. 1983). 

29FLA. CODE OF ProF. REsP., DR 5-102. 
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Lawyer at Large 


Just when a lawyer is beginning to be impressed with the intense seriousness with which he handles his practice, 
a legal lunacy crops up to lower both his ego and blood pressure. The little stories that follow are of that type. 
Column editor Joseph A. Eustace, Jr., invites your contributions. 


New TRO Standard? 

The following order was received in an 
actual case: 

ORDERED AND ADJUDGED that 
the Motion for Temporary Restraining 
Order is hereby denied on the basis that the 
allegations in the verified Complaint are 
not sufficient to make the necessary 
showing of irreputable harm. 

DONE AND ORDERED in Chambers, 

County Courthouse Annex, 
day of 
November, 1984. 


Circuit Judge 


Turkey Bingo 

What they never showed on Paper Chase 
was a popular law school game called 
Turkey Bingo. 

The turkey, poor maligned creature, is 
the law school symbol for a show-off. The 
turkeys are the folks in the class who are 
always raising their hands to answer 
questions or make points: Others in the 
class usually feel the turkeys mainly want 
to make points with the professor. 

And so there developed this game called 
Turkey Bingo. People in the class get 
Bingo-style cards with the turkeys’ names 
on them, and when they talk in class, you X 
out the name. If you get a row across or 
down or diagonally, you let the class know 
by raising your hand and working the word 
“bingo” into your comment on the issue at 
hand. 

The class ahead of mine in law school 
played Turkey Bingo in ethics class, of all 
places. One day a guest speaker, blissfully 
ignorant of the game, was telling about a 
surprising turn in a case. “Bingo!” the 
speaker said. 

To his amazement, the whole class broke 
into laughter. 

— Neil Skene 
St. Petersburg Times June 7, 1981 


Give Him a Discharge Certificate 


Every attorney has at least one client 
who is a good friend, but is an impossible 
client. 


The client probably has an attorney 
somewhere in his own family who tolerates 
him very poorly due to his peculiarities. He 
thinks since he is related to an attorney, 
that he too is an attorney and follows his 
own advice until he creates a problem. At 
that point, he feels that the opinion of 
several attorneys is necessary to solve his 
problem. He mixes the advice of all with his 
own advice and then acts improperly to the 
embarrassment of all who have advised 
him. 

He is probably either a hunting, fishing 
or golfing companion and a very generous 
and warmhearted person whose friendship 
the attorney hesitates to forfeit. 

There is, however, a way. Give him a 
discharge certificate suitable for framing so 
that he can hang it in his bar at his home 
and show it to all his friends. 

If you personally have this problem, the 
following form of such a certificate may be 
of some use to you in solving that problem. 
(Submitted by Sherwood L. Stokes) 


CERTIFICATE 
This will certify that John Doe is the worst client that any and many long-suffering 


attorneys have tried to represent. 


He represents himself wherever possible and, when he finds that impossible, he 
scatters the impossibilities among a large number of long-suffering attorneys, trying to 
make all believe that they are his general counsel and, in turn, for a token 
representation, he trades upon their reputations and alters their advice to him to suit 
himself. 

He is, however, impartial and even his own brother, Richard Doe, a fine and highly 
respected attorney, receives the exact same treatment that he accords to all the 
attorneys who are unfortunate enough to attempt to represent him. 

Despite his lack of worth and unreliability as a client, he is a good, kindhearted and 
loyal, but unpredictable, friend. However, even as a friend he is unreliable as to time 
and totally contemptuous of appointments, even for fishing trips, no matter how 
solemn his promise. 

NOW, THEREFORE, be it declared that he has been discharged as a client by the 
undersigned, and that the undersigned has taken an oath never to recommend him asa 
client to any fellow attorneys, whether friend or foe. 


DATED this 9th day of September, 1981. / 
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Trial Lawyers’ Forum 


Antitrust and the Physician-Institution Relationship: 
How to Defend the Hospital 


by Stephen E. Nagin 


The economists forecast a period of 
physician glut throughout the 1980s. They 
say that for the period between 1978 and 
1990 we will see the supply of physicians 
increase by 40 percent. As a consequence, 
competition for patients and for inclusion 
in hospital medical staffs will increase 
steadily. This competitive milieu will be 


exacerbated by very salient features of 


enhanced competition: birthing centers, 
so-called “emergicenters,” free-standing 
ambulatory surgery centers, health main- 
tenance organizations, preferred provider 
plans, diagnosis related groupings 
(“DRG’s”), etc. 

The free-standing clinics and other 
innovative health care organizations pose a 
distinct and increasing competitive threat 
to market shares of physicians’ private 
practices, and to emergency rooms, oper- 
ating rooms, as well as to hospital facilities 
generally. Price competition already has 
developed in some sectors. However, 
erosion in market shares and personal 
income has also engendered animosity, 
hostility, boycotts, exclusive or reciprocal 
dealing arrangements, denial or discon- 
tinuation of privileges, and attempts to 
monopolize. 

If one were to conduct a survey, the 
results probably would show that most 
physicians believe in the abstract benefits 
of efficient allocation of resources. Many 
physicians share the concern of virtually 
every state legislature, the United States 


Congress, and informed public opinion. 


that reduction in rising health care and 
treatment expenditures is essential. None- 
theless, few physicians apparently under- 
stand that the antitrust laws are meant to 
apply to their occupation. Knowledge of 
the extraordinary consequences of patently 
anticompetitive behavior cannot be pre- 
sumed. Quite to the contrary. 

For these reasons, hospital admini- 
strators would be wise to consider an- 
ticipatory measures intended to reduce 


exposure to liability. Among such measures 
that should be considered are: (1) an 
antitrust “audit,”(2) a seminar for directors, 
administrators, and “control group” med- 
ical staff, and (3) retention of an antitrust 
specialist for consultation, and for liti- 
gation. Each of these suggestions will be 
considered, in turn. 


The Antitrust Audit 

There are four reasons to conduct an 
antitrust audit. First, it is:important to 
identify how present practices or pro- 
cedures could have an impact on a future 
investigation or be viewed in legal pro- 
ceedings. Merely creating awareness of 
areas likely to be subject to legal challenge 
can be enlightening. Second, a review of 
the applicable areas of legal policy will 
identify potential areas of vulnerability or 
pitfalls. Third, an audit provides an 
understanding of the litigation process and 
the importance of creating a proper pre- 
dicate for defenses. Fourth, an audit pro- 
vides the vehicle for focusing on the need to 
institute an early warning system if current 
procedures do not provide for it. 

Among the topics to cover in the antitrust 
audit are: (1) what happens if the hospital 
or members of its staff become involved in 
litigation, (2) document procedures, (3) 


“due process,” (4) privileges, (5) early 
warning system, and (6) an overview of 
typical claims (and pendent claims) in an 
antitrust suit (as well as defenses available). 

If the hospital gets sued by a health care 
“professional” who is denied “admitting” 
or “use” privileges, or whose privileges are 
reduced, suspended, or terminated, the 
party defendant(s) and witnesses (or po- 
tential witnesses) will need to be apprised 
about issues relating to representation by 
counsel, potential conflicts of interest, 
rights of indemnity, limitations regarding 
communications about the subject matter 
of the lawsuit (e.g., privileges, discovery 
techniques and considerations, etc.), and 
the role of counsel and others in preparation 
for trial. 

The significance of documents in the 
litigation necessitates creating awareness 
about the need for consistency in pro- 
cedures and the consequences of having 
inadequate controls or practices. The 
categories of documents maintained by the 
institution should be identified and in- 
dexed. The need to ensure compliance with 
a records retention policy should be 
understood by all. 

Due process is not a topic that is well 
understood by physicians. When meeting 
as a “credentials committee,” for example, 
physicians must recognize that their capac- 
ity on behalf of the institution augurs for 
exceptional care and consistency in carrying 
out the functions of their assignment. This 
is especially important since direct hori- 
zontal competitors have much more at 
stake personally than would be the case for 
paid professional administrators. Meetings 
should adhere to certain minimal admini- 
strative procedures; minutes should be 
carefully monitored. Attendance of counsel 
may be mandated, depending upon the 
potential for litigation as identified by the 
“early warning system” (discussed later). 
Finally, notions of due process should be 
explained to all committee members by 
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competent outside counsel, and if neces- 
sary, members of the medical staff might be 
asked to agree—in writing—to abide by-the 
standards set forth by counsel. 

Physicians and lawyers have different 
concepts about privileges. Counsel should 
explain what is and what is not privileged. 
Certain conversations or documents may 
enjoy special treatment under state “peer 
review” laws. Doctors should be told who 
can assert or waive, and how a privilege 
may be waived or lost. The concept of 
“control group” limitations should be 
explained. Attorney workproduct and 
attorney-client privileges should be dis- 
cussed and explored in depth. 

The early warning system has three 
components. First, there are security con- 
siderations. “Loose lips sink ships” applies 
in warfare, and litigation is a form of war. 
The consequences of direct or overheard 
conversations must be discussed. Distorted 
information, misappropriated documents, 
jocular remarks, and disaffected employees 
(present or former) may make or break a 
plaintiff's lawsuit. Thus, caution in the 
physica! security of sensitive documents 


and in communication between defendants - 


or potential witnesses is essential. 

Second, it is essential that potential 
litigation be subject to very careful legal 
analysis at the earliest opportunity. It would 
be hard to find anyone who does not know 
that in antitrust litigation the financial 
exposure is enormous. Yet, sometimes 
supposedly anticompetitive conduct cannot 
truly be evaluated for identification of 
potential defenses without a fairly thorough 
analysis of factors peculiar to antitrust law 
and economics.! 

Third, there are consequences of litiga- 
tion that may be as significant to the 
institution as potential adverse financial 
judgment. The sheer cost of litigation can 
be horrendous. Complying with document 
production requests, preparing or re- 
sponding to interrogatories, counselling 
for and attending depositions, writing and 
responding to motions and memoranda— 
all are very costly. The drain on manage- 
ment time and the potential anxiety about 
the effect on the institution (whether 
ultimately it is a win, a loss or a draw) must 
not be underestimated. For some insti- 
tutions, virulent negative publicity attend- 
ant to litigation is a factor that is not 


anticipated, is not properly countered, and 
is devastating. 

All the consequences of litigation— 
financial risk, legal fees and costs, loss of 
management time and attention, and ad- 
verse publicity—must be weighed against 
the alternatives to litigation. Exploring 
such alternatives at the inception may 
prove that a vigorous defense is not a sound 
economic option. If suit is (or has been) 
filed, the institution should—as a part of its 
early warning system—consider taking 
steps to maximize its defenses or to achieve 
optimal strategic positioning in the liti- 
gation. The earlier that the institution 
identifies the potential for major litigation, 
the greater the possibility that a viable 
strategic response can be invoked. 

Lastly, any antitrust audit should include 
a seminar (at least for all members of the 
“control group,” including departmental 
chairmen) so as to explain typical claims 
and pendent claims in antitrust litigation. 


The Antitrust Seminar 

There really are just two main areas of 
vulnerability for the hospital (setting aside 
typical “per se” offenses that need not be 
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discussed here). For the sake of simplicity, 
these two areas may be termed accretion of 
staff and facilities and access to staff and 
facilities. The concept of accretion en- 
compasses acquisitions, mergers, joint 
ventures, and that species of partial 
integration called “exclusive staffing 
arrangements.” For purposes of this article 
the concern about accretion is limited just 
to that last subtopic. When limited as such, 
“exclusive staffing arrangements” really 
can be lumped in with and discussed as a 
part of the second main area of vulner- 
ability: access to staff and facilities. 
Under the concept of access, there are 
three chief categories of concern. The first 
is appointment, reappointment, limitation, 
denial, or revocation as part of the cre- 
dentialing process for allopathic or oste- 
opathic physicians. The second category 
really is almost identical to the first except 
that the affected practitioners are so-called 
“allied health care professionals.” Thus, 
these first two categories of access to staff 
and facilities involve decisions either to 
admit or to deny privileges to physicians 
and nonphysicians. Most of the antitrust 
lawsuits are in those first two areas of 
vulnerability. The third category is one of 
policy; the decision partially or totally to 
close departments (or to limit admittance 
to staff).? 
Let’s take a moment for brief review of 
the elements in a Sherman Act §1 case. 
There must be at least two actors present 
and they must engage in concerted (un- 
lawful) activity amounting to a “contract, 
combination . . . or conspiracy, in restraint 
of trade.” In certain limited circumstances, 
prior to Copperweld Corp. v. Independence 
Tube Corp., 1984-2 Trade Cas. (CCH) 
966,065 (1984), an “intra-enterprise con- 
spiracy” [between a parent and subsidiary] 
might have sufficed for the second factor. 
However, in light of Copperweld and absent 
two truly separate entities, a finding of 
unitary hospital action would preclude a 
finding of conspiracy. Setting aside arti- 
ficial distinctions, the hospital and its 
medical staff who are involved in the 
credentialing process might not be two 
separate actors. Further, the deliberative 
process of medical staff credentialing may 
be permeated with other concerns, such as 
those surrounding the likelihood of con- 
spirators being in private practice and 
competing with the applicant. The medical 
staff individually or collectively could have 
an independent stake in the outcome of 
their decisions. Thus.a finding of unitary 
hospital action cannot be presumed, 
Copperweld notwithstanding. 


law with respect to the “two actor” re- 
quirement, however, it is that trial courts 
are reluctant to infer a conspiracy where 
the purpose of the concerted activity was 
not patently anticompetitive. Hackett v. 
Metropolitan General Hospital, __ So. 2d 
— 10 FLW 271 (Fla. 2d DCA 1985); 
Robinson v. Magovern, 521 F.Supp 842 
(W.D.Pa. 1981), aff'd, 688 F.2d 824 (3rd 
Cir. 1982); Pontius v. Children’s Hospital, 
552 F.Supp. 1352 (W.D.Pa. 1982); Stone v. 
William Beaumoni Hosp., 1983-2 Trade 
Cas. (CCH) 965,681 (E.D. Mich. 1983). 
Thus, the key to showing that the concerted 
activity is not unlawful is to portray the 
hospital’s deliberative process and its 
dominant “purpose” in such a manner as to 
have it comport with ordinary behavior in 
the marketplace rather than to permit 
Opposing counsel to portray it as an 
“unreasonable” restraint of trade. 

For those who are not antitrust prac- 
titioners, another brief review is in order. 
In Sherman Act §1 cases, the alleged 
restraints of trade are evaluated under 
either a “per se” analysis [where an act or 


If there is any discernible trend in the 


practice is known to have an adverse effect 
on competition, and it is unnecessary to 
consider any incidental positive benefits] 
or under a “rule of reason” analysis [which 
balances any possible benefits to compe- 
tition against any deleterious effects upon 
competition]. Price fixing, and some types 
of boycotts, are known to have an adverse 
effect and are deemed “per se” unlawful; 
other practices (such as the denial of staff 
privileges) may not necessarily have an 
adverse effect and could be shown to be 
reasonable in some circumstances. It all 
depends. Therefore, in access types of 
cases, the focus of inquiry will be on the 
dominant “purpose” for denying, limiting, 
or revoking staff privileges, and its effect 
on the marketplace. Hackett, supra, 10 
FLW at 275. 

It can be argued that with respect to 
“purpose,” there are at least eight very 
positive aspects of limiting access to 
hospital facilities. First, a hospital may 
desire to “improve the market.” By requir- 
ing a higher level of training or experience, 
the denial of less qualified physicians may 
differentiate the institution from other 
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hospitals. In this respect, the denial may 
help to maintain and monitor higher quality 
standards of care. 

Second, just as most tennis players have 
a better game and play up to their potential 
against an equally or better skilled op- 
ponent, so too in the hospital the denial of 
access for less qualified physicians can 
serve to reinforce and enhance the com- 
petence of the better qualified physicians. 

Third, a disruptive personality will do 
little to engender smooth-running team- 
work among medical physicians, nurses, 
technicians—especially in an operating 
theatre. Further, one who willfully fails to 
abide by rules and regulations can de- 
moralize other members of the staff just as 
one rotten apple can spoil a barrel. 

Fourth, the institution that is concerned 
about profitability may have a valid defense 
based upon administrative efficiency and 
scheduling. Too many “part-time” health 
care practitioners can increase costs and 
cause backlogs that adversely affect the 
“full time” staff. Or vice versa. Again, it all 
depends. 

Fifth, it may be very inefficient for 
physicians to travel between several hos- 


pitals. Patients could be deprived of their 
chosen physician’s personal attention, and 
each hospital’s support personnel might be 
consistently inconvenienced. Elimination 
of these dysfunctions, by tightened re- 
quirements for access to staff, is not nec- 
essarily tantamount to anticompetitive 
conduct. 

Sixth, limiting access may permit greater 
standardization and thereby reduce routine 
costs of operation and decrease mainte- 
mance expenditures. If fewer personnel 
have access to equipment there likely will 
be a reduction in breakdowns and there 
could be an increase in utilization! 

Seventh, all hospitals need to be vigilant 
about the need to reduce malpractice 
claims. For all of the above reasons, 
combined, limited access or denial of 
privileges may permit greater specialization 
and skillfulness, thereby reducing mistakes 
and potential malpractice claims. 

Eighth, in order to market the institution 
effectively in today’s more competitive 
milieu, when many free-standing clinics or 
other innovative health care organizations 
are “skimming the cream,” it may be 
advisable to differentiate the hospital as a 
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medical center for certain specialized types 
of care or treatment. Limiting access to 
admit patients or to use facilities can enable 
the hospital to pursue such a marketing 
strategy. In fact, it may even “widen the 
market” by encouraging others to organize 
complimentary or competitive facilities. 
Theoretically, this would help drive health 
care prices closer to marginal costs. 
Everyone would benefit.* 

It is crucial, in order for a hospital to 
assure that it will prevail in the “access” 
category of competitive restraints, that 
practitioners be afforded a fair hearing, 
with application of rational substantive 
standards, and with review by a decision- 
maker not irreparably biased, whenever an 
application is denied or privileges are 
terminated. Whether a restraint is deemed 
possibly beneficial (and the rule-of-reason 
standard is applied as opposed to the “per 
se” standard) may well depend upon 
whether there is infringement of a “liberty” 
or “property” interest, and whether due 
process was accorded and substantial 
evidence exists to support it. Vuciecevic v. 
MacNeal Memorial Hospital, 572 F.Supp. 
1424, 1428 (N.D. Ill. 1983); see also, Pacific 
Stationery & Printing Co. v. Northwest 
Wholesale Stationers, Inc., 1983-2 Trade 
Cas. (CCH) 965,616 (9th Cir. 1983); peti- 
tion for certiorari granted, Dkt. 83-1368, 
10-1-84 (U.S. Sup. Ct. 1984). Physicians 
must recognize that to the extent they enjoy 
a degree of self-regulation under Florida 
law—and that access to their hospital is 
deemed essential to a practitioner who is 
denied access—the denial of due process 
likely will violate Sherman Act §1. 
(Hackett, supra, 10 FLW at 274, involved 
no “due process” argument.) 

This is the reason that the antitrust audit 
should ascertain the state of knowledge 
about, and practices in conformity with 
procedural due process. In this regard, the 
learning of United States v. Terminal 
Railroad Ass’n., 224 U.S. 383 (1912); 
Associated Press v. United States, 326 U.S. 
1 (1945); Silver v. New York Stock Ex- 
change, 373 U.S. 341 (1963); and Hydro- 
level Corporation v. American Society of 
Mechanical Engineers, Inc., 635 F.2d 118 
(2d Cir. 1981), aff'd. 456 U.S. 556 (1982), 
should be incorporated into the antitrust 
seminar. 

Lest anyone misunderstand its purpose, 
the antitrust seminar should not be con- 
sidered a minicourse in antitrust law. 
Concerns about jurisdiction and market 
definition are not germane to the control 
group’s “need to know.” However, no se.ni- 
nar in Florida would be complete without a 


| 


fairly thorough review of potential pendent 
state law claims under the Florida Antitrust 
Act of 1980, F.S. Ch. 542, and under the 
Florida Deceptive and Unfair Trade Prac- 
tices Act, F.S. Ch. 501, Part II. Many 
plaintiff counsel assert tortious interference 
with prospective or actual business rela- 
tionships, common law conspiracy to harm, 
defamation, and breach of contract (where 
privileges are revoked improperly). Other 
bases for suit include R.I.C.O., and— 
where proof of “state action” is present 
along with invidious discrimination—an 
action under 42 U.S.C. §1983 to remedy 
the deprivation of civil rights. Nonetheless, 
despite the other bases for suit, it is the 
antitrust aspects that will dominate the 
litigation in most denial of access cases. 


The Antitrust Lawyer 

It is commonplace for hospitals and their 
insurance carriers to retain defense counsel 
who are not necessarily antitrust specialists. 
As a result, considerable discovery ma- 
neuvering occurs. Some of the pretrial 
skirmishes are unavoidable and, in fact, 
may be beneficial. Much discovery, how- 
ever, tends to be wasted effort due to a 
failure to simplify issues and limit the 
necessity for factual support at the earliest 
practicable time. 

Conventional wisdom from members of 
the bar who defend medical malpractice 
cases is that frequently it is inadvisable to 
agree to stipulate to facts at an early 
juncture. That may be true in those types of 
cases. Typical defense practice, thus, is to 
delay, deny, denounce, and develop the 
file. Where there is a disparity in resources 
and litigation becomes protracted, such 
strategy is not without merit. 

In antitrust cases, however, at times the 
most reasonable defense is counter-intui- 
tive. Perhaps, it is best to admit the facts. If 


settlement overtures are inopportune, get 
the case to summary judgment, or to trial 
on a “fast track.” And then, win it on the 
law. This “fast track” approach seems to be 
anathema to many insurance defense 
counsel. In the right case it may be the most 
effective strategy. And, it might just take an 
antitrust specialist to know that. 

Typical insurance defense counsel may 
offer a lower hourly fee because of a long- 
standing or other contractual relationship. 
Seasoned antitrust defense counsel usually 
are more expensive on an hourly basis. 
Whether a defense trial lawyer not familiar 
with antitrust precedent and current 
economic theory is preferable to an anti- 
trust specialist is an important consider- 
ation for the hospital. 


Conclusion 

Intensification of competitive pressures 
in the health care sector will increase the 
risk of antitrust lawsuits. To reduce the risk 
of successful litigation, and to minimize the 
expense and disruption of lawsuits, hos- 
pitals should take steps to avoid or mitigate 
their exposure. The well-planned, periodic 
antitrust audit will be both diagnostic (to 
identify early warning signals) and pre- 
ventive (to help implement policies and 
procedures in anticipation of litigation). As 
an adjunct to the audit, a periodic antitrust 
seminar is recommended. Participants in 
the seminar will develop raised conscious- 
ness about the importance of adhering to 
practices that are essential to the best 
interests of the institution. Finally, it is 
more cost-efficient and realistic to retain 
experienced antitrust counsel than to rely 
on traditional defense counsel for repre- 
sentation in an antitrust case. BJ 


' See, S. Nagin, Selection, Use, and Pay of an 
Economist in an Antitrust Case, 35.2 U. OF 
Miami L. REv. 255 (January 1981). 


? Although this final category really involves a 
behavioral decision (i.e., conduct) of the insti- 
tution, and the previously mentioned concept of 
“exclusive staffing arrangements” is more 
properly a structural decision of the institution, 
both categories can be discussed together. It 
should be remembered, however, that the 
economic implications of these two factual 
scenarios—closing staff versus exclusive staff- 
ing—may not be coterminous. Thus different 
defenses may apply. 

3 The second section of the Sherman Act 
prohibits monopolization, attempts to monop- 
olize, and combinations or conspiracies to 
monopolize. “Per se” analysis is inapplicable to 
such cases. As a result, they are typically time- 
consuming, fact-intensive, and extremely costly. 
Although acts or practices that cause foreclosure 
in the marketplace may violate Sherman Act §2, 
considerations of proving dominance in relevant 
product and geographic markets transcend the 
scope of this article. 

4 For additional considerations see S. Nagin, 
Litigation of Hospital Staff Privileges, 58.3 FLA. 
B. J. 183 (March 1984). 


Stephen E. Nagin practices antitrust 
law in Miami. He is a member of the 
Academy of Florida Trial Lawyers 
and is an adjunct professor at the St. 
Thomas University School of Law. 

He writes this article on behalf of 
the Trial Lawyers Section, Council 
Wooten, Jr., chairman, and Karen 
Gievers, editor. The opinions ex- 
pressed are those of the author and 
may not necessarily comport with 
those of all section members. 
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Judicial Ethics 


Retired Judge as Arbitrator 

The committee is of the unanimous 
opinion that the Code of Judicial Conduct 
does not prohibit a retired circuit judge, 
eligible for recall to judicial service, from 
serving as an arbitrator or hearing examiner 
for a county. The “compliance” section, 
which appears at the end of Canon 7, 
provides, in pertinent part: 

C. Retired Judge. A judge who has retired 
from judicial service and who has complied with 
the procedures established by the Supreme Court 
of Florida so as to be eligible for recall to judicial 
service should comply with all the provisions of 
this Code except Canons 5C(1)-(7), 5D, 5E, 5G, 
and 6. [emphasis added] 

This section goes on to provide that a 
retired judge who is subject to recall “shall 
not practice law” and “shall refrain from 
accepting any assignment in cases in which 
his present financial dealings or other extra- 
judicial activities might be affected, so as to 
ensure that his impartiality is not subject to 
question.” 

Among those provisions expressly made 
not applicable to a retired judge subject to 
recall are Canon SE, which prohibits a 
judge from acting as an arbitrator or 
mediator and Canon 5G regarding extra- 
judicial appointments, which prohibits a 
judge from accepting an appointment “toa 
governmental committee, commission, or 
other position that is concerned with issues 
of fact or policy, etc.” The committee is of 
the opinion that the removal of these 
restrictions from a retired judge subject to 
recall is expressly for the purpose of allow- 
ing such a judge to accept employment as 
an arbitrator or for some other quasi- 
judicial service such as that of a hearing 
examiner. The retired judge is, of course, 
subject to all the remaining canons regard- 
ing proper conduct as a judicial officer and 
must carefully maintain both the actuality 
and appearance of impartiality and pro- 
priety with regard to the extrajudicial 
employment. 

Two of the members responding stressed 
the need to carefully avoid conflict, either 
direct or indirect, which might arise if a 
judge, as an arbitrator or hearing exam- 
iner, were involved in a case, or matters 
relating thereto, which was subject to 
review by him as a judicial officer. They 
recommend that the retired judge not sit 
during the same time period as judge and 
as arbitrator or examiner. 


Campaign Literature 

An inquiry to the committee states that a 
judicial candidate presently serves as a 
“domestic relations commissioner” ap- 
pointed by administrative order of the 
circuit court in accordance with F-.S. 
§61.181 and Rule 1.490, Florida Rules of 
Civil Procedure. He is running for election 
to the circuit court and wants to know 
whether he can define his position as a 
domestic relations commissioner using the 
following terms: (1) judicial position, (2) 
limited jurisdiction family judge, (3) judicial 
officer, justifying the use of the term judicial 
experience. In connection with the inquiry, 
letters and documents including the letter 
from an opponent in the race and examples 
of his campaign literature, both original 
and revised, were enclosed. 

The committee notes that the inquirer’s 
literature, both original and revised, indi- 
cates that he is a circuit judge, and this is 
incorrect and improper. One member states 
as follows: 


[He] should identify himself as what he is—a 
general master in the domestic relations depart- 
ment. I suppose he could even use the term 
commissioner. I don’t agree with [his] conclusion 
that he judges cases. I agree with him that the 
public believes he judges cases. In fact, he 
remains constantly under the control of a judge. 
I do not believe he occupies the position of a 
judge and he shouldn’t give that impression. 


Another member of the committee states: 


The wording of the literature is ambiguous in 
that it implies or tends to imply the candidate is 
an incumbent circuit judge. Being appointed a 
domestic relations commissioner and function- 
ing in that capacity does not constitute judicial 
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experience or the holding of a judicial posi- 
tion. . . . There is no limited jurisdiction court 
designated the family court and it is inappro- 
priate for a candidate to claim that he has func- 
tioned in that capacity or jurisdiction in the state 
of Florida. The campaign material in question 
should be withdrawn immediately. 

Another member writes that there is no 
question but that he should not refer to 
himself in any fashion as a circuit court 
judge, family court judge, limited jurisdic- 
tion family judge or simply as a judge. This 
member writes however that it would not 
be inappropriate for him to refer to “judicial 
experience,” but that he should not refer to 
himself as a judicial officer. 

Thus, the responding committee mem- 
bers unanimously recommend that the 
campaign literature be withdrawn and give 
a negative response to the inquiry con- 
cerning the use of the term “judicial posi- 
tion”; “limited jurisdiction family judge” 
and “judicial officer.” 


Spouse Campaign Contributions 

A judge inquires whether the Code of 
Judicial Conduct prohibits the wife of a 
judge from making contributions to the 
campaign of a state representative or other 
local office holder. Further, he asks whether 
it makes a difference if the judge’s wife has 
an independent income, maintains a 
separate bank account, and makes a contri- 
bution from that account. 

The members of the committee are unani- 
mous in their response that the spouse of a 
judge may make campaign contributions 
so long as it is done in the name of the 
spouse and without any reference to the 
judge or his judicial position. 

The prior opinion of this committee 
numbered 77-15 states the general rule 
regarding political activities of the spouse 
and family of the judge as follows: 
Because of the amendment to Canons 2B, 3C(2), 
5C(4), 5C(5) and 7B(1)(a) of the Code of Judicial 
Conduct and commentary following Canon 7 
adopted by the Supreme Court on August 3, 
1976, a judicial spouse is completely free of any 
restrictions except that, as the commentary 
following Canon 7 indicates “Any political 
activity engaged in by members of a judge’s 
family should be conducted in the name of the 
individual family member, entirely independent 


of the judge and without reference to the judge or 
to his office.” 


ANNE C. BootH, Chairman 
Committee on Standards of 
Conduct Governing Judges 
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Benefits of Air Rights Developments 


An article in the July-August 1984 issue discussed the theoretical and practical legal considerations peculiar 
to transactions involving air rights. This article will examine the benefits to the public and private sector which 


by Luis M. Artime 


Air rights projects are certainly not a 
new idea. Some commentators opine that 
the concept may date back to the Baby- 
lonian law promulgated in the year 2000 
B.C.' Others believe that throughout 
history there are many other examples of 
air space utilization. 

In modern times the benefits to be derived 
from the commercial exploitation of air 
rights are compelling reasons for encour- 
aging private developers to engage in their 
development. 


Public Sector Benefits 

From the standpoint of the public sector, 
there are numerous benefits to be derived 
from air rights arrangements. Benefits of 
special interest to communities of this state 
include maximization of development po- 
tential, creation of new revenue sources, 
preservation of historical structures, and 
enhancement of blighted areas. 
@ Maximization of Development 
Potential 

Throughout the country, the need for 
available living and working space in both 
urban and suburban areas has become a 
pressing problem. This problem is espe- 
cially evident in Florida, where its con- 
stantly growing population has resulted in 
increasing demands on its delicately bal- 
anced ecosystem. It is in large part Florida’s 
beneficent environment which has caused 
the dramatic growth Florida has exper- 
ienced in recent years. Moreover, Florida 
currently faces the dilemma of encouraging 
growth and economic development, while 
at the same time protecting the natural 
beauty of its landscape and seascape. The 
use of airspace allows for the maximization 
of development potential in those areas 
which contain limited developable space 
due to naturally or governmentally imposed 
constraints. Furthermore, residential and 
commercial development can occur without 
destruction or obstruction of environ- 
mentally sensitive sites. 


can be derived from the commercial utilization of air rights projects. 


© New Source of Revenue 

As a result of the federal government’s 
current philosophy regarding reduced 
subsidization of public services, state and 
local governments have greater concern 
regarding the generation of revenues suf- 
ficient to meet the needs of their citizens. In 
Florida, where the population includes a 
high percentage of senior citizens, who as a 
demographic group are especially in need 
of government services, this is a serious 
problem. Air rights projects may provide a 
presently untapped source of revenue from 
property taxes assessed against airspace 
existing above tax-exempt property and 
from taxes assessed upon the sale or other 
disposition of airspace. 
© Preservation of Historical Structures 

The preservation of historical landmarks, 
such as Miami's “art deco” buildings, is 
widely recognized as a desirable social 
objective. Often, however, this worthwhile 
goal is perceived as being in conflict with 
the economic growth of a community. By 
utilizing the airspace adjacent and super- 
adjacent to these historical landmarks both 
apparently conflicting interests can be met: 
new structures can be built while older 
buildings of significance remain. The Pan 
American building atop New York’s Grand 
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Central Station is a successful example of 
this strategy. 
© Enhancement of Blighted Areas 

A problem commonly found in this 
state’s urban areas is the presence of many 
old and decrepit buildings which create the 
appearance of economic blight. Florida, 
which is financially dependent to a large 
extent on its ability to attract tourists into 
its urban areas, can solve this problem by 
encouraging construction of more aes- 
thetically nleasing structures in the airspace 
adjacent and superadjacent to such blighted 
structures. In essence then, the super 
imposition of the new and more aesthet- 
ically pleasing structure, around or above 
the old structure, will help to make the 
latter “disappear.” 


Private Sector Benefits 

An air rights project may involve some 
costs which generally would not be incurred 
in a conventional real estate development. 
For example, the developer may have to 
pay additional architectural and legal fees 
due to the more complex nature of such 
development as well as greater construction 
costs attributable to developing a project 
based upon air rights. The overall savings, 
coupled with the opportunity for higher 
profits to be derived from the typical air 
rights project in comparison with con- 
ventional commercial or residential pro- 
jects, should easily outweigh those addi- 
tional costs which may be related to air 
rights projects. 

Obviously, as in the case of conventional 
real estate developments resting directly 
upon the surface of the land, the savings or 
profits to be derived from a particular air 
rights project by a private developer vary 
substantially, depending upon a variety of 
factors, some of which may be within the 
developer’s control. Consequently, the 
benefits listed below depend to a large 
extent upon a variety of factors, which may 
or may not be present in each instance. The 
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list is a general list of benefits, which a 
developer of an air rights project may 
derive as a result of his participation in an 
air rights project and which ordinarily 
would not be available to him in a con- 
ventional development project. Further- 
more, these benefits may be greatly en- 
hanced if the developer is negotiating with 
and purchasing the air rights from a public 
agency or municipality whose motivation 
is not limited to maximizing its profit, but 
would include the realization of other 
public policy goals as well. 
© Lower Purchase Price 

The development of airspace through 
the construction of air rights projects is still 
a novel concept when compared with the 
substantial amount of conventional land 
development which takes place yearly in 
Florida. Thus, the present lack of demand 
to build in airspace may result in a purchase 
price which is significantly lower than that 
usually paid by a conventional developer 
for the subjacent land. 
© Eliminating Need for Plot Assemblage 
or Demolition of Existing Structures 

In the typical conventional project, a 
developer may need to purchase one or 
more adjacent parcels of land from different 
owners prior to initiating construction of 
his project. This process of plot assemblage 
may lead to the payment of a higher 
purchase price for the land than would 
normally be the case if title to all of the 
land was held by a common owner. The 
flexibility inherent in air rights development 
could, under certain circumstances, obviate 
this task. This in turn can translate into 
relatively reduced acquisition costs for the 
air rights developer. Moreover, since an air 
rights project can serve to accommodate 
and preserve structures already situated 
upon the subjacent land, the need for and 
costs related to demolition can be cir- 
cumvented. 
© Joint Use Projects 

A developer can accomplish substantial 
savings and realize greater profits through 
the development of a joint-use project on a 
single parcel of land. For example, a 
developer decides to construct a single 
structure comprised of an office building 
and an attached parking facility. In the 
typical project, only conventional financing 
alternatives are available to him. In a joint- 
use project he could “separate” the parking 
facility from the office building by simply 
constructing such facility in the airspace 
adjacent or superadjacent to the office 
building yet over the same parcel of land 
upon which the building is standing. 
Although the office building may need to 
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be financed through conventional means, 
by making the parking facility a “separate” 
structure, the construction of the parking 
facility can be eligible for tax exempt 
industrial development bond financing so 
long as it is deemed to be a qualified project 
under applicable statutes. A parking facility 
is only one example of several structures 
which may be eligible for such tax exempt 
financing. 
@ Joint Venture Development 

The flexibility of air rights development, 
as opposed to conventional land develop- 
ment, affords the air rights developer 
numerous opportunities to enter into joint 
venture arrangements with a municipality 
or public agency which owns the air rights 
or interest in air rights above publicly 
owned land. Because the air rights 
developer usually builds above or around 
existing structures he often must make 
improvements to existing structures. Some 
examples of projects which can be per- 
formed under a joint venture concept can 
be low income housing, schools, and 
administrative offices. Hence, an air rights 
developer can perform a “private” function, 
yet further a “public” purpose. The ability 
to engage in such a joint venture with a 
municipality or public agency can place the 
air rights developer in an unusually good 
posture to negotiate for the acquisition of 
the municipality’s or public agency’s air 
rights at minimal consideration or at a 
substantial discount. The reduced acqui- 
sition price coupled with lower financing 
costs — resulting from tax exempt financ- 
ing, if applicable, can result in an attractive 
and profitable alternative to conventional 
land development. 


Conclusion 

From the foregoing it should be obvious 
that the benefits which a developer of an air 
rights project couid derive from a given 
transaction involving air rights are in large 
part dependent upon the developer’s in- 
genuity and creativity in negotiating and 
structuring the transaction. It should be 
clear that whether private air rights 
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development directly promotes a public 
purpose or incidentally furthers community 
needs, by simply developing areas which 
conventional land development would leave 
untouched, there are many important 
advantages to the public to be gained 
through the commercial utilization of 
airspace. BJ 

'See Brennan, Urban Land Institute, Tech 
nical Bull. #46 (1963); Dalton, N.Y. Times, April 
26, 1964, §VIII, p.1, col. 8; Kerr, Condominium, 
A.B.A. Sec. of Real Property, Probate and Trust 
Law, Proceedings, p. 19 (1965); Burke, Con- 
dominium Housing for Tomorrow, MANAGE- 
MENT REPorTS, p.5 (1964). 


Luis M. Artime is a partner in the 
law firm of Akerman, Senterfitt & 
Eidson, and practices in the Miami 
office. He received his B.A. degree 
from Fordham University and his J.D. 
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Corporation, Banking& Business Law 


Foreign Sales Corporations 


Beginning this year a significant tax exemption for export profits is available through the use of a foreign sales 
corporation as part of the Tax Reform Act of 1984. 


by Robert Feinschreiber 


United States exporters can benefit from 
a new tax incentive enacted as part of the 
Tax Reform Act of 1984.! This incentive is 
a significant tax exemption for export 
profits through the use of a foreign sales 
corporation (FSC). Moreover, no U.S. 
corporate tax is imposed on dividends 
distributed by the FSC from the exempt 
income.? These tax benefits are available 
beginning in 1985. 


Two Types of FSC’s 

Exporters can use either a small foreign 
sales corporation or a regular foreign sales 
corporation. The size distinction between 
these two entities is based on the amount of 
foreign gross receipts. A small FSC pro- 
vides tax benefits for export income earned 
on gross receipts up to $5 million per year.3 
To receive tax benefits for export income 
earned ona higher amount of foreign gross 
receipts, the FSC must be a regular FSC. 

An exporter with foreign gross receipts 
in excess of $5 million can still elect to be 
treated as a small FSC.4 The company may 
choose to be treated as a small FSC 
because a small FSC is simple to structure. 
More stringent criteria must be met to 
receive the greater benefits of a regular 
FSC. 


Small Exporters 


© The Basic Requirements 

To qualify as a small foreign sales 
corporation, limited foreign presence is 
necessary. These requirements can be read- 
ily satisfied because the regulations spe- 
cifically authorize the use of an offshore 
agent to provide foreign presence.5 

A corporation must meet the following 
six basic requirements to qualify as a 
foreign sales corporation:® 

1. The corporation can be created ina 
foreign country that has either an exchange 
of information agreement’ or an acceptable 
tax treaty with the United States ora U.S. 
possession.® 


2. The corporation can have up to 25 
shareholders.? 

3. The corporation can have as many 
classes of common stock as it chooses, but 
cannot have preferred stock.!” 

4. The corporation can maintain its 
permanent books of account (tax records 
including invoices) at an office ina country 
with either an exchange of information 
agreement or an acceptable income tax 
treaty with the United States or ina U.S. 
possession. !! 

5. Alldirectors except one can be United 
States residents. !2 

6. The corporation cannot be a member 
of acontrolled group that includes a DISC.'3 


© Benefits 

Exporters with foreign sales of as much 
as $5 million can receive full benefit from 
the FSC tax exemption by forming a small 
FSC. A small FSC’s exports in excess of $5 
million are not taken into account in 
determining the amount of its tax exemp- 
tion. However, the company can select its 
most profitable sales in applying the $5 
million limitation.'4 


Large Exporters 
The regular FSC has no size limitation. 
These foreign sales corporations are benefi- 


cial for companies that have more than $5 
million in exports each year. 

A regular FSC must meet the six basic 
requirements that are imposed on a small 
FSC.'5 In addition, a regular FSC has to 
meet three other tests: a foreign manage- 
ment test,'® a foreign economic processes 
test,'’ and a foreign sales activity test.'* 


© Foreign Management Test 

A foreign sales corporation must be 
managed outside the United States. The 
FSC meets the foreign management test if 
the following three requirements are met: 

1. All meetings of its board of directors 
and its shareholders take place outside the 
United States.'9 

2. The principal bank account of the 
foreign sales corporation must be main- 
tained outside the United States ina country 
with an exchange of information or agree- 
ment, a certified U.S. tax treaty, partner, or 
in a U.S. possession.” 

3. All dividends, legal and accounting 
fees, and directors and officers’ salaries 
must be disbursed out of a foreign bank 
account.?! 

These shareholders’ and directors’ meet- 
ings can take place as infrequently as once a 
year. The meeting need not take place in 
the country of incorporation, but can take 
place in a Caribbean resort-tax haven in 
the winter. This meeting requirement can 
be satisfied by bringing to the offshore 
location the U.S. executives designated as 
officers or directors of the foreign sales 
corporation and having them meet with the 
foreign officers and directors. 


®@ Sales Activities Test 

An FSC must participate in either the 
solicitation (other than advertising), or the 
negotiation, or the making of the sale’s 
contract.?2 This activity must take place 
outside the United States.?3 The location of 
the activity is determined by the place 
where the activity is initiated by an FSC or 
its agent.24 The foreign sales corporation 
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does not have to participate directly in the 
foreign sales activity but can use an agent 
to perform these services. 
Communication by the FSC by tele- 
phone, telegraph, mail, or in person quali- 
fies as solicitation. The communication 
must be directed to specific targeted 
customers or potential customers. Negotia- 
tion includes any communication by the 
FSC or its agent to a customer or potential 
customer concerning the terms of the sale. 


The terms of sale include the price, credit, 
delivery, other specifications, as well as 
similar terms. 

The term “making of the contract” 
includes performance of any activities 
necessary to complete a sale. Eligible activi- 
ties include making an offer, accepting the 
offer, or confirming an oral agreement. A 
written confirmation is a verification of 
variable contract terms or a specification of 
additional contract terms. 
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© Foreign Economic Processes 

Certain economic processes must occur 
outside the United States.25 There are two 
direct cost tests. Compliance with either 
test qualifies the transactions for FSC 
benefits. Five categories of activities are 
considered in applying the economic 
process tests. These categories are: 

1. Advertising and sales promotion;2° 

2. Processing customer orders and 
arranging for delivery of the export 
property;?’ 

3. Transportation;?* 

4. Determination and transmittal of a 
final invoice or statement of account and 
the receipt of payment;?? and 

5. Assumption of credit risk.3° 

The first direct cost test specifies that the 
foreign direct costs incurred by the FSC in 
a particular transaction must equal or 
exceed 50 percent of the total direct costs 
attributable to the transaction.3! For 
purposes of the 50 percent foreign direct 
cost test, the costs incurred in each category 
are aggregated. It is not necessary to meet 
the 50 percent test for each category. 

Under the alternative test, the foreign 
direct costs incurred by the FSC attrib- 
utable to any two of the five activities must 
equal or exceed 85 percent of the total 
direct costs of these activities.33 

The foreign sales corporation does not 
have to perform these activities directly but 
can use an agent. 

Export sales of a foreign sales corpora- 
tion generate foreign trading gross receipts 
only ifa substantial portion of the economic 
processes related to the transaction take 
place outside the United States.34 The 
foreign economic processes requirement 
mandates that a specified percentage of the 
total direct costs attributable to a trans- 
action be foreign direct costs.35 Foreign 
direct costs are the direct costs that are 
attributable to the disposition of export 
property2® and related to activities per- 
formed outside the United States.3’ 

One such activity is “advertising and 
sales promotion.”3* Advertising and sales 
promotion are distinct.3? Advertising must 
relate to a specific product or product line. 

For an activity to qualify as “sales promo- 
tion” the sales pitch must be made in 
person and the sales pitch must relate to a 
specific product or product line.*° The type 
of activity contemplated by the sales 
promotion requirement is participation in 
a trade show or in an annual customer 
meeting. 

“Processing of customer orders and 
arranging for delivery” are two separate 
activities.4! Processing of customer orders 
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means placing and notifying the related 
supplier of a particular order and of the 
requirements for delivery of the qualified 
export property.42 Arranging for delivery 
means performing the activities necessary 
for the shipment of property. The delivery 
can be inside the United States and the 
costs of arranging for the delivery are still 
qualified costs.43 However, pre-transporta- 
tion costs such as packaging and crating 
are not included. 

“Transportation” costs are the costs 
related to the actual shipment of the export 
property. 

The “determination and transmittal of a 
final invoice or statement of account” and 
the “receipt of payment” are treated as two 
separate activities.45 Receipts of payment is 
the act of crediting the account for the 
amount related to the particular trans- 
action. The costs associated with this 
activity include the expenses incurred in 
maintaining the bank account in which 
payments are deposited.‘ 

The FSC’s “assumption of credit risk” 
means that it bears the risk of nonpay- 
ment.47 The FSC is deemed to have the risk 
of loss if it contracts to bear sucha risk.48 A 
debt must become uncollectible within the 
accounting period or it must qualify as a 
deduction for an addition to the bad debt 
reserve. If none of the FSC’s receivables 
become uncollectible within the taxable 
year, the FSC will be deemed to bear the 
risk of loss if it incurs an actual loss or uses 
its bad debt reserve in one year of a three- 
year period. Alternatively, the FSC may 
insure against the risk of nonpayment. 


© Foreign Trade Income 

The following activities generate foreign 
trading gross receipts: 

1. The sale of export property;4? 

2. The lease or rental of export 
property;5? 

3. Services related and subsidiary to the 
sale or lease of export property;>! 

4. Engineering and architectural services 
for foreign construction projects;>? and 

5. Management of unrelated DISC and 
FSC’s.53 


© Tax Benefits 

The computation of the tax exemption 
can be based upon either export sales or 
export profits.54 The exemption is 1.27 
percent of export sales or 16 percent of 
export profits.°5 In most cases, the FSC can 
claim the higher amount. 


© Methods of Operation 

A foreign sales corporation, like a DISC, 
can operate on a buy-sell basis, or a 
commission basis, or on a.combined basis. 


A number of companies are contemplating 
using the commission basis of operation 
for their FSC’s in order to minimize the 
burdens of the requirement for foreign 
accounting records. However, the foreign 
economic process requirements will be 
equally burdensome to a buy-sell or com- 
mission FSC. 

A regular foreign sales corporation, in 
contrast with a small FSC, must have 
extensive foreign operations. The FSC can 
undertake all of these operations directly, 
can utilize an agent to undertake all of 
these activities, or can perform some of 
these functions itself and rely on an agent 
to undertake the remainder of these 
activities. 

Very few companies are establishing a 
foreign sales corporation that is fully 
independent and self-sustaining. Most 
companies that expect to utilize a FSC are 
planning to use agents to conduct offshore 
operations. It is theoretically possible to 
use a foreign affiliate as an agent for the 
FSC, but a foreign affiliate rarely has the 
appropriate situs or adequate capacity to 
serve as an agent for the FSC. 

Thus, virtually every company planning 
to use a FSC for its exports expects to rely 
on an independent agent to provide many 
or all of the FSC functions. They expect to 
rely on the major international banks and 
trust companies to provide fiduciary, finan- 
cial, and managerial services to their FSC 
subsidiaries. BJ 


'T.R.C. §§921 through 927. 
21.R.C. §245(c). 
31.R.C. §924(b)(2)(B)(i). 
41.R.C. §924(b)(2)( B)(ii). 
5Temp. Reg. §1.922-1T(h)(iv). 
6T.R.C. §922(a)(1). 
TILR.C. §§922(a)(1(A)(i); 927(e)(3)(A); 274 
(h)(6)(C) 
8TLR.C. §§922(a)(1)(A)(i); 927(e)(3)(B). 
9T.R.C. §922(a)(1)(B). 
WLR.C §922(a)(1)(C). 
§§922(a)(1)(D)(i) and (ii). 
27.R.C. §922(a)(1)(E) 
'3T.R.C. §922(a)(1)(F). 
'47].R.C. §924(b)(2)(B)(ii); SENATE FINANCE 
ComMITTEE REPORT, Tax Reform Act of 1984. 
§924(b). 
16L.R.C. §924(c). 
§924(d). 
'STLR.C. §924(d)(1)(A). 
TR.C. §924(c)(1). 
201.R.C. §924(c)(2); Temp. Reg. §1-924(c)- 
IT(c)(i). 
211. R.C. §924(c)(3). 
221.R.C. §924(d)(1)(A). 
23 Id. 
24 Id. 
251.R.C. §924(d). 
261. R.C. §924(e)(1). 
271. R.C. §924(e)(2). 
281.R.C. §924(e)(3). 


291.R.C. §924(e)(4). 

§924(e)(5). 

§924(d)(1)(B). 

32 Id. 

§924(d)(2). 

341.R.C. §924(b)(2). 

35]1.R.C. §924(d)(1)(B); 924(d)(2). 

361. R.C, §924(d)(3)(A). 

371.R.C. §924(d)(3)(B). 

§924(e)(1). 

39 SENATE FINANCE COMMITTEE REPORT, Tax 
Reform Act of 1984. 

§924(e)(2); SENATE FINANCE 
ComMITTEE REPORT, Tax Reform Act of 1984. 

4" 

42 SENATE FINANCE COMMITTEE REPORT, Tax 
Reform Act of 1984. 

43 Id. 

44 Id. 

4S51.R.C. §924(e)(3); SENATE FINANCE 
ComMITTEE REporT, Tax Reform Act of 1984. 

461.R.C. §924(e)(4); SENATE FINANCE 
COMMITTEE REPORT, Tax Reform Act of 1984. 

471.R.C. §924(e)(5); SENATE FINANCE 
COMMITTEE REPorT, Tax Reform Act of 1984. 

48 SENATE FINANCE COMMITTEE REPORT, Tax 
Reform Act of 1984. 

491. R.C. §924(a)(1). 

LR.C. §924(a)(2). 

S'ER.C. §924(a)(3). 

521.R.C. §924(a)(4). 

531.R.C. §924(a)(5). 

541.R.C. §925(a). 

§925(a); 1.R.C. §923(a)(3). 

561.R.C. §925(a). 


Robert Feinschreiber received his 
B.A. degree from Trinity College in 
Hartford, Connecticut, his LL.B. 
degree from Yale Law School, his 
LL.M. degree in taxation from New 
York University, and his M.B.A. from 
Columbia University Graduate Busi- 
ness School. He is a partner in the Key 
Biscayne and New York law firm of 
Feinschreiber & Associates. 

He writes this column on behalf of 
the Corporation, Banking, and Busi- 
ness Law Section, William K. 
Zewadski, chairman, and Barbara M. 
Yadley, editor. 


THE FLORIDA BAR JOURNAL/MAY 1985 49 


- 
= 

: 
a 
: 

} 
: 
4 
: 


Professional Stress 


Lawyer Stress 


by Allan McPeak 


The truism that the person who has 
himself for a lawyer has a fool for a client 
could also apply to those who treat them- 
selves without assistance of a mental health 
professional. 

The Psychological Services Act, F.S. 
Ch. 490, provides for licensure, regulation, 
and discipline of mental health profes- 
sionals in the practice of psychology, school 
psychology, clinical social work, marriage 
and family therapy and mental health 
counseling. A declared intent of the Act is 
that 

The Legislature must provide privileged 
communication for members of the public or 
those acting on their behalf to encourage seeking 
out needed or desired psychological services. 
The Legislature further finds that . . . such 
psychological services assist the public primarily 
with emotional survival, which in turn affects 
physical and psycho-physical survival . . . . 

Section 490.009(2)(a-w) sets forth 23 
categories of acts which are grounds for 
disciplinary action, including false, decep- 
tive or misleading advertising or repre- 
senting that beneficial results from any 
treatment will be guaranteed; paying or 
receiving referral fees; committing any act 
upon a client which would constitute sexual 
misconduct; and failure to maintain in 
confidence communication made by a client 
in the context of psychological services 
except by written permission or in the face 
of a clear and immediate probability of 
bodily harm to the client or others. 

It is unclear whether this duty imposed 
on the enumerated mental health pro- 
fessionals “to maintain in confidence 
communication” accomplishes the declared 
legislative intent in §490.002 to “provide 
privileged communication” especially when 
considered with F.S. §90.503, which specifi- 
cally grants and defines the psycho- 
therapist-patient privilege, and F.S. 90.501, 
which provides that no person in a legal 
proceeding shall have a privilege except as 
provided by statute or the state and federal 
constitutions. F.S. 90.503 grants the 
privilege (through their patients) to persons 
authorized to practice medicine and to 
persons licensed or certified as a psycholo- 
gist under the laws of any state or nation 
who is engaged primarily in the diagnosis 
or treatment of a mental or emotional 


condition, including alcoholism and other 
drug addiction. In the absence of legislative 
clarification or judicial interpretation the 
psychotherapist-patient privilege may not 
extend to licensed school psychologists, 
clinical social workers, marriage and family 
therapists, or mental health counselors. 

The foregoing includes some of the 
concerns to be reviewed between a prospec- 
tive consumer of psychological services 
and the service provider at the first meeting 
or at least very early in the process, 
especially for attorneys seeking stress or 
other mental health counseling. 

Stress and anxiety may be states of mind 
and bodily conditions created by the 
individual’s view of life and the world. 
Stress to one person may not be stress to 
another person but, in fact, may be a 
stimulating experience adding color, fun, 
well-being, and motivation to that person’s 
life. Some existential anxiety, excitement, 
and anticipation are desirable to prepare 
for the usual functions of meeting clients, 
office conferences, motion hearings, and 
trials. Anxiety becomes neurotic, dysfunc- 
tional, when it no longer serves a useful 
constructive purpose at work or play. 

Schachter and Singer found that indi- 
viduals given adrenalin (physiological 
arousal) and placed in a humor provoking 
situation (cognitive context) are more likely 
to express joyful behavior; likewise, indi- 
viduals given adrenalin and placed in an 
anger provoking situation are more likely 
to display anger than control subjects given 
a placebo (no adrenalin).! Perceptual or 
cognitive information, in some individuals, 
may be the underlying cause of why, how 
and when they feel emotionally aroused 
and the kind of emotion they feel. Cognitive 
denial (overt or covert verbal counter 
description of an affective reaction) has 
been effective in reducing autonomic fear 
reactions. Intellectualization has been even 
more effective than denial in reducing 
anxiety.” In short, perception of the external 
situation may determine the direction of 
behavior and emotion is self-created to give 
it impelling force. We can create emotion 
appropriate to what we want to do. 

If the person’s subjective world view is 
reframed so that some anxiety is accepted 
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and appreciated then neurotic anxiety can 
be dealt with in a variety of ways, including 
deep muscle relaxation, deep breathing 
relaxation, physical exercise, diet, mental 
imagery, thought stopping, systematic 
desensitization, assertiveness training for 
appropriate emotional expression, social 
and motor skills retraining, self statement, 
lifestyle and cognitive restructuring, be- 
havioral rehearsal, biofeedback, and medi- 
tation, among others. 

Cognitive, emotional, and behavioral 
restructuring is usually safely and most 
effectively accomplished with the aid of a 
mental health professional. Consultation 
may be brief, six to 12 sessions, or longer 
depending on individual needs, always 
controlled by the client. Heterogeneous or 
homogeneous small group counseling 
sessions involving five to eight persons for 
one and one-half hours to two hours per 
week may be appropriate and cost effective 
for some people. The counseling experience 
may tap new or improve old lawyering 
skills and techniques. Fortunately, we do 
not have to be sick to get better. Sometimes 
fine tuning high performance people can 
result in even more superior performance 
with psychophysiological comfort. BJ 


'Schachter, S. & Singer, J.E., Cognitive, 
social and physiological determinants of 
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2LAZARUS, R.S., Psychological stress and the 
coping process. New York: McGraw-Hill, (1966). 
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Admunistrative Law 


The Use of Handwriting Evidence in 
Professional Disciplinary Proceedings 


This article discusses how the agency may prove its case based upon handwritten statements in the absence of 


by George L. Waas 


Evidentiary Requirements Generally 

A professional license is a valuable 
property interest.! Accordingly, in a 
professional disciplinary proceeding? which 
is penal in nature,’ the regulatory agency 
must meet a high evidentiary standard in 
order to impose sanctions upon the license 
and the licensed professional.4 

Consistent with the penal aspects of a 
professional disciplinary proceeding, the 
accused enjoys the privilege against self- 
incrimination and against divulging certain 
confidential communications, which priv- 
ilege applies to the same extent as in 
judicial proceedings.5 

Recognizing the high evidentiary burden 
imposed upon agencies and the charged 
professional’s right to remain silent, a 
situation may arise when the charges filed 
by the agency are based upon handwritten 
statements allegedly made by the accused. 

In a formal administrative proceeding 
governed by F.S. 120.57(1), the hearing 
officer, as trier of fact, determines the 
weight, credibility, and reasonable infer- 
ences deductible from the evidence by 
deciding which set of witnesses or line of 
evidence raises the greater probability of its 
consistency with truth, recognizing that 
this evidentiary test is qualitative more 
than quantitative. In other words, the 
evidence must satisfy the hearing officer 
such as to lead a reasonably cautious 
person to that conclusion, produce a 
reasonable belief, and convince as to its 
veracity.® 

In determining whether a regulatory 
agency has met its burden of proof, F.S. 
120.58(1) provides in part that 
[e]vidence of a type commonly relied upon by 
reasonably prudent persons in the conduct of 
their affairs shall be admissible, whether or not 


such evidence would be admissible in a trial in 
the courts of Florida. 


This statute 


[flollows the “any evidence” rule for admin- 
istrative matters, rather than formal court rules 


any testimony from the charged professional. 


of evidence. The thrust of this provision is to free 
administrative agencies from the evidentiary 
rules of court so that their special expertise and 
particularized functions are not subverted in the 
course of conducting their affairs. Hearsay 
evidence, for example, would be admissible and 
eligible for consideration in a proceeding under 
this act. Three due process checks to prevent 
arbitrary agency action are the requirements 
that reasons be stated for all action taken or 
omitted, that reasons be supported by “the 
record,” and that specific judicial review pro- 
cedures allow the courts to remedy defects of 
substance.’ 


Disputed Writings 

Reflecting upon the high evidentiary 
standard imposed in license disciplinary 
proceedings meshed with the “any evi- 
dence” standard for administrative pro- 
ceedings generally, F.S. 92.38, pertaining 
to comparison of disputed writings, pro- 
vides, to the extent applicable in admin- 
istrative proceedings, that 

Comparison of a disputed writing with any 
writing proved to the satisfaction of the (trier of 
fact) to be genuine, shall be permitted to be made 
by the witnesses; and such writings, and the 
evidence of witnesses respecting the same, may 
be submitted to the (trier of fact) as evidence of 
the genuineness, or otherwise, of the writing in 
dispute. 

This statute has been construed to mean 
that if the specimen signature sought to be 
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used as a basis for comparison with the 
disputed signature is proved to the satis- 
faction of the trier of fact to be genuine, it is 
admissible in evidence as a proper standard 
upon which testimony of its comparison 
with the disputed signature may be predi- 
cated.8 However, it is only when the writing 
is written not by design, but freely and ina 
natural manner so as to bear the impression 
of the general character of the writer’s 
handwriting as the involuntary and uncon- 
scious result of constitution, habit or other 
permanent cause, that it furnishes, if other- 
wise admissible in evidence, any satisfactory 
test of genuineness.? 


It is only the exceptional case where the 
authenticity or genuineness of a written 
instrument is seriously called into question. 
Therefore, the rules relating to authentica- 
tion by identifying the handwriting are very 
liberal in their standards for making a 
prima facie foundation establishing authen- 
ticity. Weaknesses in the testimony of a 
witness as to qualifications go to the weight 
of the testimony, and authentication in 
most cases is very much a matter of 
formality.!° 


The identity of a writer of a document 
may be proved by the opinion of either an 
expert or a witness familiar with the hand- 
writing of that person. A lay witness who 
claims familiarity with the handwriting of 
the subject writer by having seen that 
person’s signature or other handwriting 
over a substantial period of time is qualified 
to testify, despite the fact that the witness 
cannot positively state that the writing in 
question is that of the alleged writer.!' It 
makes no difference how he acquired this 
knowledge and familiarity so long as the 
source and means of acquiring it are suffi- 
ciently reliable to be accepted. The value or 
weight to be given the lay witness’ opinion 
depends on the circumstances under which 
he acquired his knowledge and the relative 
probative value of that opinion measured 
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by the opportunities he has had to become 
familiar with the handwriting and his inti- 
macy or acquaintance with its charac- 
teristics.!2 

Considerable weight is given to the 
opinions of handwriting experts; however, 
the probative force of such expert testi- 
mony must be strong enough to exclude 
every reasonable hypothesis of error.'3 


In dealing with the issue of disputed 
writings, it is presumed that the parties toa 
transaction intended that the transaction 
be governed and construed in accordance 
with the custom and the common experi- 
ence of mankind pertaining to like trans- 
actions,'* and persons of sound mind are 
conclusively presumed to intend the natural 
consequences of the acts which they volun- 
tarily perform.'5 These presumptions are 
important because, in the absence of any 
contrary testimony or evidence regarding 
the disputed writings, it may be presumed 
that what is contained in those writings 
accurately portray events, circumstances, 
emotions, feelings and other manifestations 
of “the natural consequences of the acts 
which they voluntarily perform.” 


The Mechanics 

Let us assume that a particular case 
involves a charge the evidence of which is 
demonstrated by handwritten reports, 
letters or notes lawfully obtained.'© The 
accused, once charged, asserts his privilege 
and chooses not to testify. Critical to the 
prosecution of the case is whether the 
handwritten material was written by the 
accused. 


Every applicant for professional licensure 
must complete an application form. In this 
writer’s experience, most of those applica- 


tion forms are completed in handwritten 
manner. The first step, therefore, is to 
identify the custodian of those records 
containing the application form and any 
other matters pertinent to or submitted 
with that form. By obtaining testimony, 
usually through deposition, from the 
records custodian identifying the file and 
its contents as being that which was duly 
submitted in accordance with the usual 
practices of that office and in conformance 
with the requirements imposed by law for 
obtaining licensure upon submittal of an 
application, the agency then will have a 
basis for comparison of the handwriting of 
the charged professional with the hand- 
writing on the disputed report, letters or 
notes. 

The next step is to have the disputed 
letters and notes transmitted to a hand- 
writing expert, together with the documents 
from the charged professional’s application 
file, for the purpose of having the hand- 
writing expert establish that the handwrit- 
ing which appears in the disputed doc- 
uments and in the file are written by the 
same person. 

An additional source of handwriting 
samples from the charged professional is 
the agency or office in which the charged 
professional works.'? For example, teachers 
have files in their respective schools. It is 
possible to gain access to the files of a 
teacher through the principal or the school 
superintendent. Those documents also may 
be turned over to a handwriting expert in 
order to determine whether all of the 
writings were written by the same person. 

It is important to establish a chain of 
possession similar to that which is done in 
establishing the chain of evidence in 
criminal proceedings. For example, investi- 


Please change my address to: 
Attorney Number 


Your Florida Bar Journal will follow as you move, but only if 
you notify the Membership-Records Department, The Florida 
Bar, Tallahassee, Florida 32301 of your address change. 


Name 


Address 


City/State/Zip 


Telephone number 


52 THE FLORIDA BAR JOURNAL/MAY 1985 


gators may transmit documents. from one 
source to another by hand. Their testimony 
with respect to these matters is vital. 

While it appears that a license discipli- 
nary case may be established solely by 
handwriting evidence, any testimony of a 
corroborative nature is important and, 
where such testimony exists, should be 
used in conjunction with handwriting 
expertise. For example, a school principal 
and others who have seen an accused 
teacher’s handwriting over a period of 
years ought to be able to testify regarding 
that knowledge. Any meetings involving 
the professional and others during which 
charges were referenced is important if the 
accused acts in a manner inconsistent with 
the truth upon confrontation. 

At bottom, the same handwriting evi- 
dence techniques and opportunities utilized 
in other actions are available in license 
disciplinary proceedings; however, the 
reader is cautioned to observe the distinc- 
tions peculiarly pertinent to license discipli- 
nary actions governed by F.S. Ch. 120. BJ 


'Boedy v. Department of Professional 
Regulation, ___ So.2d ____, (10 FL W 90), (Fla. 
1985). 

2The emphasis in this article is on license 
revocation actions, recognizing that whether a 
proceeding involves revocation is not determined 
by the agency’s initial recommendation of a less 
severe sanction; rather, the determination is 
based upon the range of discipline imposed by 
law and the discretion vested in the regulatory 
agency. Florida Real Estate Commission v. 
Webb, 367 So. 2d 201 (Fla. 1979). 

3K ozerowitz v. Florida Real Estate Commis- 
sion, 289 So.2d 391 (Fla. 1974); State ex rel. 
Vining v. Florida Real Estate Commission, 281 
So.2d 487 (Fla. 1973); Bach v. Florida State 
Board of Dentistry, 378 So.2d 34 (Fla. Ist 
D.C.A. 1979). 

4The precise burden of proof in license 
disciplinary proceedings is unclear. Prior to the 
adoption of the APA, the burden of proof was 
“clear and convincing evidence.” Reid v. Florida 
Real Estate Commission, 188 So.2d 846 (Fla. 
2nd D.C.A. 1966). Some hearing officers con- 
tinue to apply this standard. In Bowling v. 
Department of Insurance, 394 So.2d 165 (Fla. 
Ist D.C.A. 1981), the court established a sliding 
scale of requisite evidence necessary to support a 
finding of guilt and imposition of discipline by 
holding that “the critical matters in issue must be 
shown by evidence which is indubitably as 
‘substantial’ as the consequences.” /d., at 172. 
And, for the purpose of appellate review, the 
quantum of proof required is “competent, 
substantial evidence.” Harvey v. State Depart- 
ment of Business Regulation, 451 So.2d 1065 
(Fla. Sth D.C.A. 1984). Some hearing officers 
have concluded that the “competent, substantial 
evidence” standard does not adequately inform 
the trier of fact what to do if there is such 
evidence on both sides of an issue of disputed 
facts. 

Therefore, some have concluded that the 
“clear and convincing” standard is the more 


applicable test to be utilized by the hearing 
officer. Hearing officers also have experienced 
problems with the “sliding scale” approach 
because the licensee is often not apprised of the 
specific penalty sought, thereby making it 
impossible for licensees to anticipate the likely 
penalty and thus prepare to defend the quantum 
of evidence necessary to sustain the administra- 
tive determination. At least one hearing officer 
has concluded that the requisite evidentiary 
standing in disciplinary proceedings is “clear and 
convincing” and in other administrative pro- 
ceedings, a preponderance of the evidence is 
sufficient. It is this writer’s view that such a 
situation gives rise to consideration of a form of 
disciplinary guidelines similar to sentencing 
guidelines and career services commission 
actions against protected employees. 

5 Kozerowitz v. Florida Real Estate Commis- 
sion, 289 So.2d 391 (Fla. 1974); State ex rel. 
Vining v. Florida Real Estate Commission, 281 
So.2d 487 (Fla. 1973); and Sheppard v. Florida 
State Board of Dentistry, 369 So.2d 629 (Fla. Ist 
D.C.A. 1979), cert. den. 378 So.2d 348. 

623 FLa. Jur. 2d, Evidence and Witnesses, 
§380. 

7 Reporter's Comments on Proposed Admin- 
istrative Procedure Act for the State of Florida, 
March 9, 1974, 3 F. Ab. 75. 

823 FLA. Jur. 2d, Evidence and Witnesses, 
§293. 

9Chemical Coin Exchange Bank and Trust 
Company v. Frankel, 111 So.2d 99, 72 ALR 2d 
1270 (Fla. 3rd D.C.A. 1959). 

"GARD, FLORIDA EVIDENCE 2d Ed. 1980, 
§15.10. 

'! Thalheim v. State, 38 Fla. 169, 20 So. 938 
(1896). 

!2GARD, FLORIDA EviDENCE 2d Ed. 1980, 
§15.11 and §15.12. 

1323 FLA. Jur. 2d, Evidence and Witnesses, 
§368; see also 41 ALR 2d 575. 

'44GARD, FLORIDA EviIDENCE 2d Ed. 1980, 
§3.30. 

§3.25. 

‘Such a charge may include fraud, undue 
influence, drug violations, incompetence, mal- 
practice and unprofessional behavior of a 
romantic nature and, generally, any charge 
susceptible of proof by handwritten docu- 
mentation. 

'7The practitioner is cautioned to become 
familiar with those statutes specifically authoriz- 
ing access to certain licensee records; for example, 
F.S. §§455.241, 458.343, 459.018, 459.019, 
462.013 and 466.036. Another potential source 
of handwriting comparison records is the corpo- 
rate records of licensed professionals. See Cowan 
and Rosa v. People of the State of Florida ex rel. 
Florida Dental Association, __ So.2d __, 9 
FLW 2547, (Fla. 4th D.C.A. 1984), special 
concurring opinion of Glickstein, J. 


George L. Waas is a partner in the 
firm of Slepin, Slepin, Lambert & 
Waas, Tallahassee. He is chairman- 
elect of the Administrative Law 
Section of The Florida Bar. 
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that section, William Barfield, chair- 
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Across Down 
1. English monetary unit . Father 
6. Federal law concerning disclosure of settle- . Deliver a speech 


ment costs in the sale of residential property 
(abbr) 


. Persons summoned to court for jury duty 

. Unlawfully persuade 

. To postpone action on a legislative measure 
. Murder or rape as a type of crime 

. Common abbreviation designating arrival 


time 


. Plaintiff in the U.S. Supreme Court case that 


gave women the right to obtain abortions 

. Eisenhower’s fifth and last appointment to 
the U.S. Supreme Court (first name) 

. Meaning of the Spanish word, “alquiler” 


. German city 


. U.S. Supreme Court civil rights case of 1970 
upholding state law governing selection of 
jurors and school board members: 
v. Fouche 

. Appellations of causes: 

. Purple shade 

. Retirement of an elected official by vote of 
the people 

. Fashionable hill in San Francisco 

. An executive office (abbr) 

. In lieu of (abbr) 

. Civil action 

. Constellation near Orion (abbr) 

. have given (Latin) 

. The title of Secretary of was last 
used under the Truman administration 

. Correctional facility in St. Croix, Virgin 
Islands: Grove 

. Popular theatrical production 

. Serious 

. Temporary adjournment of a court 

. Point 

. Outdoor area of a prison 

. A thief 

. Danish island 

. Laundry (abbr) 

. Opening action 

. Bring together 

. Bank on which a check is drawn 

. Charge in the U.S. Supreme Court case of 
Keeton v. Hustler Magazine 

. Close to 

. Resting places 


of causes 


. Relating to a city 
. National Assistance League (abbr) 
. Act which declares illegal the interstate 
transport of a stolen motor vehicle 
. Florida Supreme Court case (1959) which 
established that something more than gross 
negligence is needed to justify the imposition 
of punitive damages: Carraway v. 
7. Equivalent noise input (abbr) 
8. Police search procedure: _______an frisk 
9. Preliminary study 
10. Vinegar compound 
13 
16 


a 


. To lure a person to commit a crime 
. School faculty members with permanent 

status 

19. Fugitive 

21. Venerate 

23. Transtracheal aspiration (med. abbr) 

25. Criminal intent 

27. Varnish ingredient 

29. Sick 

30. Southern Railway System (abbr) 

32. Unrelated provision of a legislative bill 

33. U.S. Constitution amendment number 
concerning lawsuits against states 

34. Written change in a will 

36. A misdemeanor criminal offense against 
standards of decency 

40. First and third person singular past indica- 
tive mood of “be” 

41. Small child 

44. Computed (archaic) 

47. Law (French) 

49. Ethiopian city 

51. What prosecution and defense attorneys will 
do 

53. Type of car 

56. Excuse 

57. Appraiser 

58. Illegal combative confrontations 

60. A mutual fund: T. ______ Price 

62. Of no legal or binding force 

65. Functional economic area (abbr) 

67. National Insurance Association (abbr) 


Answers to legal crossword puzzle may be found 
on page 46. 
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The Judge’s Corner 


An Appellate Judge’s Wishes 


Judge Glickstein of the Fourth District Court of Appeal of Florida offers advice for judges and lawyers 
involved in appellate litigation. Contributions to this new Journal column by and about judges are welcomed. 


by Judge Hugh S. Glickstein 


For Appellate Judges 

That they (1) involve themselves in 
socially conscious projects while off the 
bench and seek to improve the quality of 
life rather than to mirror life as it is while 
on the bench; (2) enjoy oral argument by 
active participation; (3) open their minds to 
changes in internal rules and procedures 
rather than preserving those that have lost 
any useful purpose; (4) find and express 
humor in opinions and oral argument; (5) 
show courtesy to counsel, steering always 
between fawning and arrogance; (6) demon- 
strate consideration for the other judges on 
the court, remembering that if one treats a 
colleague unfairly, one can only expect to 
be repaid in kind; (7) communicate candidly 
and straightforwardly with other judges, 
verbalizing one’s criticism constructively 
and directly to the judge involved; (8) 
manifest collegiality by reciting considered 
reasons for points of view; (9) avoid at all 
costs trading on personality and personal 
relationships in the exercise of collegiality; 
(10) manifest intellectual independence; 
(11) display statesmanship, not politics; 
humanity, not insensitivity; (12) speak out 
courageously and with commitment to 
implement creative ideas—rather than just 
wishing—remembering the old English 
proverb: If wishes were horses, beggars 
might ride. 


For Appellate Lawyers 

That at oral argument they (f) appear 
comfortable, relaxed and natural rather 
than artificial, tense and argumentative, 
remembering that Pogo Possum reminded 
us: “We have met the enemy and he is us”; 
(2) ease spontaneously into humor rather 
than forcing it; (3) respond straightfor- 
wardly, remembering to bend in order not 
to break; (4) avoid being argumentative or 
strident; (5) avoid snatching defeat from 
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victory by overexposure; (6) answer ques- 
tions from every direction about the briefs 
and the record rather than preparing a 
memorized presentation; (7) know the weak 
spots of the case and candidly acknowledge 
them; (8) neither be bullied into unneces- 
sary concessions nor refuse to concede the 
obvious; (9) be poker-faced when slapped 
with a stinging criticism of the case or the 
point being argued and respond coolly and 
calmly; (10) remember that a smile takes 
fewer facial muscles than a frown and 
charms rather than chills; (11) never retreat 
into lack of knowledge of the record or 
proceedings by reciting “I was not the 
lawyer at the trial”—better to bite your 
tongue. 

That in their briefs, they (1) be brief; (2) 
be factual when reciting the facts and save 
argument for the argument portion; (3) 
“respond” to the opponent’s contentions 
rather than denouncing them, remem- 
bering that it is our evaluation that counts; 
(4) recognize that being strident is unap- 
pealing to readers and listeners; (5) not 
neglect, if an appellant, to reply logically to 
appellee’s arguments and, if an appellee, to 
provide all of the reasons for affirming; (6) 


not forget that it is the result reached by the 
trial court that counts, not necessarily how 
the result was reached; (7) remember that 
an appellant without a record is a ship 
without a sail; (8) be prepared for the 
appeal by seeing that there are transcripts 
of hearings and by encouraging the trial 
court to verbalize the reasons for its 
decision; (9) be aware that the appellant 
with more than three points is generally 
like a batter with more than two strikes; (1) 
realize that it is advocacy that often achieves 
a favorable result involving the trial court’s 
discretion or evidentiary battles and that 
the appellate court is not available to 
appellants for replays before a different 
audience; (11) consider that appendices 
could contain photocopies of critical cases, 
remembering that an intermediate appel- 
late judge responsible for originating 22 
decisions (in this court) each month and 
reviewing 44 decisions of the other two 
panel members that month is going to be 
hard pressed to drop the brief being read, 
speed to the shelves and read each case 
being cited; and (12) further consider the 
following: (a) file a notice of supplemental 
authority only with respect to cases decided 
after the briefs have been written. (Reasons 
with surgeon-like research, all of the exist- 
ing decisions will have been included with- 
in the brief!); (b) attach a photocopy of the 
authority to each notice of supplemental 
authority; (c) seek expedition of appeals 
involving custody-shared responsibility or 
other matters pertaining to welfare of 
children remembering that, as framed, Fla. 
R. App.P. 9.600(c) protects the welfare of 
the parties, not the children; (d) finally, 
consider as an alternative to consolidation 
of cases, when there is opposition thereto, 
moving that the cases “travel together,” 
both to be decided by the identical inter- 
mediate appeallate court panel. B) 


Family Law 


Adversarial Cooperation: A Modern Litigation Necessity 


“Cooperative competition” is a more efficient way to use legal and judicial manpower to resolve disputes 


between marital partners. 


by Stephen W. Sessums and Miriam E. Mason 


Today, laymen are captivated by such 
current legal topics as alternative dispute 
resolution, mediation, arbitration, and any 
way to reduce the cost of litigation. Many 
articles which advocate alternatives to 
litigation refer to the savings in dollars. 
More important is salvaging the person 
from the natural trauma that occurs upon 
the death of the marriage and not increasing 
the trauma. Lawyers who view their roles 
as a “hired gun” to browbeat and intimidate 
the opposition into a one-sided settlement, 
or to overwhelm the court into a winning 
decision, are becoming relics of the past. 

As judges have become more and more 
sophisticated in matrimonial litigation, they 
have become much more skilled at seeing 
through these tactics. Judges have become 
openly critical and negative toward the 
legal barracuda. 

“Cooperative competition” is a better 
and more efficient way to use legal and 
judicial manpower to resolve disputes 
between marital partners. It has been found 
highly cost effective in both dollars and 
emotions. It is totally consistent with the 
adversarial process and with the effective 
representation of clients’ best interests. 
However, it does not just happen, but only 
results from a conscious determination by 
attorneys to bring about client under- 
standing of the process and to engage 
opposing counsel in its use. 


Ways to Achieve Cooperative 
Competition 

Consider the following ideas with respect 
to adversarial cooperation and ways it can 
be brought about: 

© Beginning with the first conference, 
lawyers must educate clients about what 
the litigation and negotiation process is all 
about, including the steps that follow. 
Clients should be informed that an attempt 
will be made to achieve their legitimate 
goals in a way that is consistent with the 
law and adversarial cooperation. Lawyers 


should be very careful thereafter to keep 
them fully informed and involved in the 
process of litigation in order to avoid the 
heightening of normal paranoid feelings 
that the lawyer is in some way cooperating 
with the “enemy.” 

© Initial attorney case conference. As 
soon as both marital partners are repre- 
sented by an attorney and these attorneys 
are known to each other, then the first, very 
important step is for the lawyers themselves, 
without clients, to discuss the process they 
are about to undertake. They should 
attempt to agree upon cooperative rules to 
facilitate information sharing and dis- 
covery, interim financial arrangements, and 
a course of conduct tailored to the facts of 
the individual case that will lead to dispute 
resolution rather than exacerbate the 
conflicts between the clients. 

A psychological professional should be 
selected to assist in resolving disputes that 
affect the children. This agreement should 
encompass the potential use of that expert 
in the litigation proceedings if the matter is 
not resolved. 

The goal is to minimize unnecessary 
paper shuffling as well as hostile and 
provocative acts toward spouses, children, 
safety deposit boxes, bank accounts and 


other assets, which generally achieve no 
ultimate litigation objective, but only serve 
to increase fees and misunderstandings. 
This conference should set a cooperative 
arrangement for resolving those issues that 
do inevitably arise. 

Following the conference, it is important 
for one or the other of the two lawyers to 
confirm the understandings that they have 
reached in writing with a copy to their own 
client. The attorney who receives the 
communication should respond and con- 
firm the arrangements and be certain that 
his client receives a copy of this corre- 
spondence, so that these ground rules are 
understood and known by all in advance. 

® Depersonalize the issues whenever 
possible. Attorneys should focus on the 
issues that have legal significance. The old 
practice of the equity lawyer focusing on 
who did what to whom results only in 
degenerating the level of discussion to 
legally irrelevant miscellany which serve to 
cloud issues, lengthen litigation, irrevocably 
rupture any ability of the parties to 
communicate afterwards, and make more 
difficult the lawyer’s ability to work to- 
gether on future cases. This does not mean 
that severe financial fault when relevant 
should be disregarded, but instead the 
lawyer should discuss those issues in an 
objective manner and not in an accusatory, 
emotion-charged fashion. Lawyers should 
find a way to agree or disagree in an 
objective, professional way. Little is served 
by getting in the gutter. 

Insist on receiving complete disclosure 
and information necesary to evaluate the 
case and give it in return. Both attorneys 
should agree at the initial conference that 
they will cooperatively make all relevant 
financial information available. This is no 
substitute for relevant and reasonable 
formal production requests, subpoenas, 
interrogatories, and depositions. While 
some lawyers agree to cooperate, for var- 
ious reasons, cooperation is not always 
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forthcoming. Everyone should understand 
that while everyone is going to cooperate, 
enforcement will be available and used if 
cooperation comes to a halt or is only a 
trickle. 

© Cooperate fully in the exchange of 
information. The old process of feeding 
information to another lawyer bit by bit 
and making that person ask for it repeatedly 
or to file motions is a waste of everyone’s 
time and money. It also defeats the purpose 
of the lawyer’s role in the resolution of the 
disputes between the parties. If lawyers can 
comply with production requests in fewer 
than 30 days or immediately furnish 
answers to interrogatories, they should do 
so. The quicker the information is ac- 
cumulated and shared with the other 
attorney and any experts that attorney may 
have hired, the sooner it can be evaluated 
and both parties can get to the bargaining. 
table. 

e@ Evaluate the client’s case and discuss 
this evaluation with the client. How can 
anybody settle a case when they have no 
real idea in their own mind what a fair 
resolution should be? This does not need to 
be etched in stone, and it can be within 


broad parameters. However, by doing a 
written evaluation by way of memorandum 
for the file and discussion with the client, 
the lawyer will force himself to look at the 
issues and quickly see what the negotiation 
difficulties are going to be. 

@ Make a written settlement offer to 
opposing counsel as soon as possible to 
obtain the information needed to evaluate 
the case. The lawyer should not make this 
offer like so many offers in personal injury 
cases—at a point twice above what he is 
really thinking. In divorce cases, that kind 
of offer generally leads to a breakdown of 
discussion and an increase in hostility and 
becomes an impediment to further dis- 
cussion. The offer should be made within 
the reasonable range and with the prior 
approval of the client. 

© If a settlement offer is received from 
opposing counsel, it should be given to the 
client, discussed fully and a written response 
made as quickly as possible. At this point, 
both sides can see those things on which 
they agree and those things on which they 
have a difference. Analysis of the issues at 
this time should show fairly clearly what 
the real issues are. The lawyer can now 
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begin thinking creatively about how he can 
bring the people together. 

© Now have a joint attorney-client 
conference. Many lawyers are afraid of 
putting both attorneys and both clients in 
one room for discussion after information 
has been shared and the case has been 
evaluated by both counsel and settlement 
offers exchanged. However, in the writers’ 
experience, this kind of conference is very 
successful and leads to a resolution of 
many, if not all, of the issues in the vast 
majority of cases. Even in those cases when 
people’s feelings are high and the differences 
are significant, somehow out of the free- 
flowing discussion with everybody being 
present, a basis for agreement often evolves. 
When the children continue to be an unre- 
solved issue, the psychological professional, 
who has worked with all concerned and 
evaluated the best interest of the children, 
should be included in the conference. If all 
hear the same words at one time, with the 
opportunity for questions, fewer differences 
in interpretation will exist. 

© How to conduct joint attorney-client 
conferences? There are no particularly 
goods rules on how to handle this kind of 
conference, so don’t try to set unbending 
rules. It is far better to let it be free-flowing 
rather than highly structured. People 
should be able to speak their mind as long 
as they are not trying to bully or insult 
anyone. The focus on the conference should 
be on the issues themselves, rather than on 
who did what to whom. The lawyer has to 
be ready for some fireworks, but even that 
can be constructive. Both attorneys have 
the benefit of seeing the other client and 
having them openly discuss their feelings 
and the issues involved in the case in a less 
formal setting than a deposition. 

Also the client gets to hear what the 
other side wants and needs to say. This is 
often educational for them and helps move 
clients off unreasonable negotiating 
positions. However, the lawyer should not 
“stance” at these conferences just for the 
benefit of the client. He should let the client 
know in advance that he is not going to say 
things for effect, but will try to accomplish 
goals that he and the client have already 
agreed upon. These meetings should be 
conducted with courtesy toward the other 
party and the other lawyer. The lawyer 
should be persistent, keep listening, keep 
talking, keep exploring. Patience here is a 
great asset which will bear great fruit for all 
concerned. 

@ Joint deposition days. \f the other 
lawyer is not agreeable to a joint client 
conference, the best way to get everybody 
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together is to set the deposition of the other 
party ata neutral site. Inevitably, the other 
lawyer sets the client’s deposition for the 
same time and the stage is set for all parties 
and lawyers to be in the same place at the 
same time. By taking a few minutes before 
the depositions begin for the purpose of 
discussion, great and significant break- 
throughs often are reached. 

® Avoid poisoning the well. Throughout 
the representation of the client, from the 
beginning conference through the trial, the 
lawyer must remember how important it is 
how he talks about the other lawyer, the 
other spouse, the judge, the court system 
and every part of the process. If he con- 
tinues to degrade the other side, to find 
fault with the client’s spouse in all that is 
done, and to blame the expense or length of 
the process on others rather than looking 
for creative solutions, the lawyer is part of 
the problem. He needs to reflect upon his 
style and way of handling litigation. As an 
advocate it is almost impossible not to 
lapse into this mode on occasion. He must 
remember, the purpose is to take charge of 
the process and not let it take charge of 
him. 


The Judge’s Role 

Judges have an important role in 
streamlining, humanizing and making the 
adversarial process more cooperative. 
Some of these tools are: 

New rule 1.200 on pretrial procedure. 
The use of case management conferences 
and.pretrial conferences affords significant 
opportunity for the court to deal with 
unrestrained adversarial barracudas and 


.paper pushers. Pretrial conferences are 


increasingly becoming an automatic part 
of matrimonial litigation beyond the sim- 
plest cases. This helps to reduce trial by 
ambush and serves as another opportunity 
for lawyers and clients to come together 
and discuss the case. If the case is getting 
out of hand, the case management con- 
ference should be a useful tool to bring 
attorneys back to focus on the real issues. 

® When attorneys continually come 
before the court on motions to compel 
discovery because of their failure or their 
client’s failure to comply reasonably with 
the Florida Rules of Civil Procedure in 
discovery matters, the court should use 
that opportunity to insist upon complete 
and prompt compliance with the rules and 
impose sanctions if these directions are not 
complied with, including the payment of 
attorney’s fees which are necessitated by 
noncompliance. 


e In consideration of attorney’s fees in 


dissolution cases, the court should take 
into account the effects on fee requests of 
the failure of one lawyer and his client to 
cooperate and to comply with discovery 
rules. This should be true whether an 
attorney has been required to spend greater 
time and effort because of the failure to 
cooperate or the lawyer’s own time has 
been enhanced for that same reason because 
of his own failure. 


Conclusion 

There does not need to be, and in the 
majority. of cases should not be, a winner 
and a loser in a domestic relations case. In 
many, if not in most cases, it is possible for 
both parties to salvage out of the disaster of 
their marriage a settlement that will ac- 
complish most, if not all, of their reasonable 
goals for the best interest of their children 
and for their own financial future. 

A far better goal is for both parties to win 
than to accomplish the old adage of trial 
judges that a good result is when both 
parties are unhappy with the result. In most 
cases (but not all) this is best accomplished 
through adversarial cooperation and con- 
structive. competition. 

The public, courts, and legislature are 
demanding more effective ways of dispute 
resolution. Unless unbridled competition 
as a role model is eliminated for the 
adversarial system in matrimonial cases, 
lawyers may easily see themselves replaced 
and as outmoded as the dinosaur. The 
writers recommend as source material, 
Getting to Yes, Negotiating Agreements 


Without Giving In, authored by Roger 
Fisher and William Wry, published in 1981 
by Houghton Mifflin Company. §) 


SESSUMS 


MASON 


Stephen W. Sessums, Tampa, re- 
ceived his J.D. from the University of 
Florida. He is a fellow of the American 
Academy of Matrimonial Lawyers and 
president-elect of the Florida Chapter. 
Sessums is a member of the Supreme 
Court Commission on Matrimonial 
Law and past._chairman of the Bar’s 
Family Law Section. 

Miriam E. Mason practices with the 
firm of Stephen W. Sessums, P.A., 
Tampa. She received her J.D. degree 
from the Cumberland School of Law, 
cum laude. Mason serves on the 
Executive Council of the Family Law 
Section and is past education chair- 
person of the section. 

They write this column on behalf of 
the Family Law Section, Brenda 
Abrams, chairperson, and Cynthia 
Greene, editor. 
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